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VERIFIED COMPLAINT 0. BROWN & WILLIAMSON TOBACCO CORPORATION 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


--- -x 


BROWN & WILLIAMSON TOBACCO CORPORATION, 
Plaintiff, 


-against- 
13: C2 ¥oY¢7 

LEWIS A. ENGMAN, Chairman, Federal 
Trade Commission; PAUL RAND DIXON, Wie aot 
MAYO J. THOMPSON, M. ELIZABETH HANFORD, VERIFIED COMPLAINT 
and STEPHEN NYE, Members, Federal FOR 
Trade Commission; FEDERAL TRADE DECLARATORY JUDGMENT 
COMMISSION; EDWARD H. LEVI, Attorney AND INJUNCTIVE RELIEF 
General of the United States; and : 
UNITED STATES OF AMERICA, 


Defendants. 


Plaintiff, by its attorneys, PAUL, WEISS, RIFKIND, 


WHARTON & GARRISON, alleges: 


Parties, Jurisdiction and Venue 


1. This is an action for a declaratory judgment that 
certain acts done and threatened to be done by the defendants 
in their official capacities are unauthorized by and contrary 


to law, and for injunctive and certain other relief. 


2. This action arises under the Fifth Amendment to 
the Constitution of the United States, the Federal Trade 
Commission Act (the "Act"), 38 Stat. 717 (1914), as amended, 
15 U.S.C. §§ 41 et seq., and the Administrative Procedure Aci, 


5 U.S.C. §§ 551 et seq. This Court has jurisdiction pursuant 


A 19 


Verified Complaint of Brown & Williamson Tobacco Corporation 


to the provisions of 28 U.S.C. § 1331, 28 U.S.C. § 1337, 28 
U.S.C. §§ 2201-02, and 5 U.S.C. §§ 702-06. There exists between 


the parties an actual controversy, justiciable in character, in 


respect of which plaintiff --equires a declaration of its 


rights by this Court. The matter in controversy exceeds the 


sum or value of $10,000, exclusive of interest and costs. 


3. Plaintiff is a corporation incorporated 
under the laws of the State of Delaware. Plaintiff has 
offices in Louisville, Kentucky, and New York, New York. 
Plaintiff is engaged, inter alia, in the manufacture, sale 


and distribution of cigarette-> and other tobacco products. 


4. The defendant LEWIS A. ENGMAN is the Chairman 
of tne defendant Federal Trade Commission (the "Commission"). 
The uefendants PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH 
HANFORD, and STEPHEN NYE are members of the d2fendant Federal 
Trade Commission. The defendant FEDERAL TRADE COMMISSION 
was created and established by an Act of Congress known as 
the Federal Trade Conmission Act, 15 U.S.C. § 41 et seq. The 
defendant EDWARD H. LEVI is the Attorney General of the 
United States, who is authorized by Section 16( )of the Act, 15 
U.S.C. § 56(a), to institute suit against plaintiff in the name 
of defendar* UNITED STATES OF AMERICA. All individual 


defendants are sued in their official capacities. 


5. ‘the controversy between the parties arises over 
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certain of plaintiff's advertisements and promotional material 
for cigarettes, substantial portions of which were prepared 
Or placed by plaintiff in this judicial district, and which 
were published and disseminated in this district. Venue is 
properly laid in this district by virtue of 28 U.S.C. § 1391 


(e) (2). 


Statement of the Claim 


6. Beginning in about May 1971, plaintiff and 
certain other cigarette companies voluntarily included in 
certain of their cigarette advertisements a depiction of 
the health warning required to be placed on cigarette 
packages (but not in cigarette advertisements) by Section 
4 of the Public Health Cigarette Smoking Act of 1969, 15 
U.S.C. § 1333 ("warning statement"). On or about July 1, 
1971, the Commission served on plaintiff a proposed complaint 
which charged that plaintiff's disclosure of the warning 
statement in its advertising was insufficiently clear and 
conspicuous and therefore was a deceptive practice prohibited 
by Section 5 of the Federal Trade Commission ASt; 25 0.8.6; 

§ 45. Upon information and belief, similar proposed complaints 
were served on five other cigarette companies. The six 


“espondents, including plaintiff, were offered a six-month 


period within which to negotiate settlements of the proposed 


complaints. 


FE PY 
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7. Thereafter, plaintiff and the five other 
respondents jointly commenced intensive negotiations with 
the staff of the Commission which covered, inter alia, the 
format, type size, type style, and other minute details of 
the warning statement to be included in newspaper, Magazine 
and billboard advertising, transit cards, leaflets, direct- 
mail circulars, programs and paperback book inserts, and 
the manner and extent to which the Warning statement was to 
be depicted in point-of-sale ("POS") promotional material. 
The negotiations extended over many months, and culminated in 
six consent agreements and Orders, identical as tc each 
responzent, formally issued by the Commission on March 2), 
1972 (the "Orders"). A copy of the Order applicable to 


plaintiff is attached hereto as Exhibit A. 


8. At all relevant times plaintiff has diligently 
fulfilled its obligations under the Order. Plaintiff has 
established detailed procedures to insure that advertising 
and promotional material subject to the Order contain a 


warning statement conforming to the requirements of the Order. 


9. Since the Order became effective, the warning 
statement in conformity with the Crder has been placed by 
plaintiff and the other cigarette companies in thousands of 
newspaper and mayazine advertisements, POS pieces, billboards, 
and in other advertising and promotional m -erial, which are 


covered by the Order. de 
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10 In August and September 1972, plaintiff und 
the five other companies submitted compliance reports to 
the Commission as required by the Orders. Plaintiff's report 
of its compliance with the requirements of the Order included 


copies of current and representative advertisements and 


promotional material with the warning statement printed in 
conformity with the terms of the Order. In December 1972, 

the Commission advised each of the respondents, including 
plaintiff, that "on the assumption that the information 
submitted [in the compliance report] is accurate and o>mplete, 
+ +» « no compliance action by the Commission is indicated 


at this time." 


ll. Based upon its examination of the compliance 
reports and other widely disseminated cigarette advertising 
available to it, in a report dated December 31, 1972, the 
Commission publicly and officially reported to the Congress, 
pursuant to. 15 U.6.¢. 8 L337, thats 


"Advertisements containing the disclosure state- 
ment in the format required by these orders began 
to appear in May of 1972, and by the end of 
October, all cigarette advertisements observed 

by the Commission staff were being published in 
accordance with the terms of these orders." 


(Federal Trade Commission Report to Congress, 
December 31, 1972, p. 4.) 


12. In its next annual report to Congress, dated 
December 31, 1973, but actually issued on January 23, 1974, 
the Commission publicly and officially repeated that “by 


October of 1972, almost all cigarette advertising published 
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in this court+try was in compliance with the terms" of the 
Orders. (Federal Trade Commission Report to Congress, 


December 31, 1973, p. 1.) 


13. Flaintiff, relying in good aon the 
Comaission's approval of its compliance repost and on the 
Commission's official reports to Congress, believed that 
the Commission Fad accepted the manner in which plaintiff 
depicted the warning state’ient as fully conforming to the 
requirements of the Order, and plaintiff prepared and placed 
its advertisements and promotional materials in accordance 


with that reliance. 


14. By letter dated May 17, 1974, the Commission's 
staff informed plaintiff that "The Compliance Division is 
instituting an inquiry into the manner of [plaintiff's] 
compliance” with certain provisions of the Order, and 
plaintiff cooperated in the ensuing investigation. In 
response to plaintiff's repeated =equests that there 
should be discussions as to what would avoid future 
controversy regarding plaintiff's advertising and 
promotional materials, the staff repeatedly informed 
plaintiff's counsel that, as a pre-condition to such 
discussions, plaintiff would have to agree to join with 
the other five companies in a lump sum payment of about 


96,000,000 as penalties for alleyed past violations of 


the Orders. Plaintiff would not and could not accept 
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this demand because plaintiff had not violated the Order 
and the staff's demand gave no assurance that future 


controversy wc 1 be avoided. 


15. By letters to plaintiff and the five other 
ciyarette manufacturers dated August l, 1975, the Commission 
stated that it "has determined" that plaintiff and each of 
the other manufacturers "ha[ve] violated" the Orders in 
various respects. The letter stated that the Commission 
had determined to commence "an action for civil penalties 
and other relief" with respect to certain alleged violations 
of the Order. With respect to other alleged violations, 
the Commission stated that it would "hold a civil penalty 
action in abeyance for 180 davs," but if at the expiration 
of such period plaintiff had not "corrected" these violations 
in accordance with the Commission's demands, "civil penalties 
and other relief" would be sought by the Commission for such 
alleged violations. A copy of the Commission's letter to 


plainti-f is attached hereto as Exhibit B. 


16. The determinations in the Commission's 
letter that plaintiff violated the Order are largely vague 
and ambiguous and, to the extent they can be understood, 
are based on erroneous and unwarranted interpretations of 
the express terms of the Order. These determinations 


repudiate the Commission's reports to Congress that 


plaintiff's advertising was in compliance with the Order, 
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disregard plaintiff's good faith reliance on the Commission's 
public statements with respect to plaintiff's advertising 
and promotion, and are inconsistent with the Commission's 


earlier acceptance of plaintiff's compliance report. 


17. By reason of the provisions of Section 5 
of the Act, 15 U.S.C. § 45, and paragraph 8 of the Agreement 
containing the order to cease and desist, the Commission's 
determination exposes plaintiff to the immediate and continu- 


ing threat of substantial civil penalties. 


18. The Commission's August 1, 1975 letter has a 
direct and immediate effect on the day-to-day business of 
plaintiff, which advertises continually and extensively to 
promote the sale of its products. Plaintiff would encounter 
serious difficulties in altering its advertising because the 
Commission has never specified the corrective measures it 
considers necessary for compliance with the Order. Moreover, 
even if the Commission had informed plaintiff with sufficient 
specificity of the changes it believes should be made in 
plaintiff's advertising, compliance with the Commission's 
interpretation would require substantial revisions by plaintiff 
in millions of dollars worth of advertising and promotional 


inaterials. 


19. By reason of the general and ordinary dead- 
lines for the submission of advertising copy established 


by various media, it would be impossible for plaintiff forth- 
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with to revise all of its advertising and promotional 
materials. As recognized by the provisions of paragraph G 
of the Order (Exhibit A, at 7), lead times ranging from 45 
to 180 days are required with respect to advertising and 


promotional copy. 


20. As a result of the Commission's letter to 
plaintiff dated August 1, 1975, plaintiff has been put in 
jeopardy either of having to discontinue at great expense 
advertising and promotional practices which plaintiff has 
been advised and believes in good faith to be lawful and in 
compliance with the requirements of the Order, or alter- 
natively of continuing to utilize such advertising and 
promotional materials at the risk of incurring enormous 
and ever higher-mounting civil penalties. This very real 
dilemma is compounded by the Commission's failure to specify 
sufficiently the respects in which it believes plaintiff's 


advertising to be in violation of the Order. 


21. Plaintiff has no prompt, adequate and effective 
remedy at law, and the present action is the only available 
weans for the protection of plaintiff's rights. Unless the 
Court grants plaintiff the relief sought herein, plaintiff 
will be effectively deprived of its property without due 
process of law, in violation of the Fifth Amendment to the 
United States Constitution; plaintiff will be denied the 


right to effective judicial review of agency action, guaran- 


A 20 


Verified Complaint of Brown & Williamson Tobacco Corporation 


teed by the Administrative Procedure Act; and plaintiff will 


otherwise suffer irreparable injury. 


WHEREFORE, plaintiff respectfully prays this 


(i) To issue a judgment declaring that 
the determinations set forth in the Commission's letter 


dated August 1, 1975, are inconsistent with the provisions 


of the Order, and are otherwise contrary to law; 


(ii) . To issue a judgment declaring that plaintiff 


is not liable for civil penalties; 


(iii) To enter an order staying, pending final 
judgment, the accumulation of penalties under Section 5 
of the Act, 15 U.S.C. § 45, for alleged violations of 
the Order; and 

(iv) To grant such other and further relief 
as the Court may deem just and appropriate. 


Dated: New York, N. Y. 
August 1g, 1975 


PAUL, WEISS, RIFKIND, 
& GARRISO 


Martin London 
Attorneys for Plaintiff 
345 Park Avenue 
New York, New York 10022 
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EXHIBIT A--CONSENT ORDER TO CEASE AND DESIST 
ANNEXED TO VERIFIED COMPLAINT OF 
BROWN & WILLIAMSON TOBACCO CORPORATION 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COiiMISSION 


In the Matter of 
. FILE NO. 712 3734 
BROWN AND WIILIAMSON 
TOBACCO CORPORATION, AGREEMENT CONTAINING 
CONSENT ORDER TO CEASE 
AND DESIST 


a corporation. 


es ee eee ee ee ee ee ee 


Pet Fine fe one 


e A - 
’ 8) ORe > ges 


The agreement: herein by and between Frown and Williamsuu 
Yobacco Corporat:on, a corporation, proposed respondent in a 


ing consent order procedure. In accordance therewith the parties 
hereby agree that: 


w Proposed respondent, Brown and Wiliiamson Tobacco 
Corporation, is a corporation erganiccd, 
business under and by virtue of the laws of the State of 
Delaware, with its principal office and place of business 
located at 1600 West Hill, in the City of Louisville, State 
of Kentucky. 


2 Proposed respondent has been served with notice of 
the Coinmission's determination to issu2 its compJaint charging 
it with violation of Section 5 of the Federal Trade Commission 
Act, and with a copy of the complaint the Conmissjon intended 
to issue, together with a form of order the Commission bclicved 
warranted in the circumstances. 


Proposed respondent adrits al] the jurisdictional 
facts s forth in the copy of the complaint here attached. 


“Proposed respondent waives: 
(a) Any further procedural stcps; 
The requirement that. the Commission's 


decision contain a statement of findings 
of fact and conclusions of Jaw; and 
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All rights to seek judicial review or 
otherwise to challenge or contest the 
validity of the order entered pursuant 
to this agreement, 


$. This agreement shall not become a part of the offi- 
cial record of the proceeding unless and until it is accepted 
by the Commission. If this agreement is accepted py the Comnis- 
sion it, together with the complaint contemp) ated thereby, will 
be placed on the public record for a period of thirty (30) days 
and information in respect thereto publicly released; and such 
acceptance may be withdrawn by the Commission if, within thirty 
(30) days after the acceptance, comments or views submitted to 
the Com™ission disclose facts or considerations which indicate 
that the order contained in the agrecment is inappropriate, im- 
proper, or inadequate. 


6. The Commission has not made in this proceeding any 
decision, adjudication or determination of any issue of law or 
fact presented by the complaint in this proceeding. Tnis agree- 
ment is for settlement purposes only and docs not constitute an 
admission by the proposed respondent that (1) the Jaw has been 
violated as alleged in the said copy of the complaint hereto 
attached; (2) the Commission has the authority to require an 
affirmative statement with respect to any relationship between 
smoking and health in any cigarette advertising; or (3) the 
statement required by the order contained in the agreement is 
necessary or correct. It is understood that neithece this 
settlement agreement nor compliance with the consent order shall 
constitute or in any way be decined an admission in any administra- 
tive or judicial proceeding or in any private litigation. 
Except for the jurisdictional facts admitted in paragraph 3 
above, proposed respondent denics all the allegations contained 
in said complaint. If respondent had not entered into the 
consent settlement of this procecding in order to conserve 
the tjme and resources which would have been expended in 
litigation, the respondent would have answered the complaint 
in this procceding in the form attached hercio. 


7. This agreement contemplates that, if it is accepted 
by the Commission, and if such acceptance is not subsequently 
withdrawn by the Commission pursuant to the provision of 82.34 (b) 
of the Commission's Rules, the Comaission may, without further 
notice to proposed respondent, (1) issue its complaint in the 
form and substance of the complaint hereto attached and its 
decision containing the following order to cease and desist 
in disposition of the proceeding and (2) make information public 
in respect thereto. When so entered, the order to cease and 
desist shall have the same force and effect and shall become 
‘final and may he altered, modificd or sct aside in the sane 


oo Din 
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manner and within the same time provided hy statute for other 
orders; provided, however, that no part of this consent order 
is severable and upon the taking of any ection Ly the Conais- 
sion so as to alter, modify, or set aside this order, every 
defense alleged in the attached answer and all other defenses 
now or hereafter available to the proposed respondent may be 
raised. It is wnderstood that the complaint heing settled 

by this agreement containing the following consent order may 
be used by the Federal Trade Commission or any court enforcing 
the order in construing the terms of the order. It is further 
understood that the complaint or any allegatioas in the complaint 
shall not constitute an admission by respondent in any other 
official action, report or statement by the Federal rade 
Commission, and that neither the complaint nor any allegations 
in the complaint shall be considered as en admission by the 
respondent in an¢ other judicial or administrative procecding 
Or action. 


8. Respondent has read the complaint and order contemplat- 
ed hercby, and it understands that once the order has been 
issued, it will be required to file one or more complianée 
reports showing that it has fully complied with the order, and 
that it may be liable for a civil penalty of up to $5,006 for 
each violation of the order after it becomes final. 


is 


ORDER 
5 a 


It IS CROERED that respondent Brown and Willianson Tobacco 
Corpor.tion, a corporation, its successors and assigns and 
respondent's officers, agents, representatives and emmloyces 
directly or through any corporaticn, subsidiaxy, @ivision or 
other device, in connection with the offering for sale, sale 
or distribution of cigarettes in conierce, as “coninerce" is 
defined in the Federal rade Commissicn Act, do forthwith 
cease and desist from advertising any such cigarette unless 
respondent makes in all advertisements of such cigarette a 
clear and conspicuous disclosure of the statement prescribed 
in Section 4 of the Public Health Cigarette Smoking Act of 
1969 (Public Law 91-222) which reads: 


"Warning: The Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous to Your Health." 


Le J 
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A. Fer the purposes of this Order, the term 
"ciyavctte” shall mean (A) eny roll of tobacco wrapped in 
paper or in any substance not containing tobacen, and (i3) any 
roll of tobacco wrapped in any substance containing tobacco 
which, because of its appearance, the type of tcbacco used in 
the filler, or its packaging and labeling, is likcly to be 
offercd to, or purchased by, consumers as a cigarette described 
in subparagraph (A). 


, B. For the purposes of this’ Order, the term "ad- 
vertisement” shall mean all advertising in newspapers, maga- 
zines, and other periodicals published and distributed in the 
United States and other periodicals distributed primarily 

to members or units of the Armed Forces of the United States 
located abroad, and advertisements appearing on billboards 

placed or located within the United States and in other materials 
as specified in Sections D, E, and F. 


ode For the purposes of this Order, the term "clear 
and conspicuous disclosure" shall mean that 


: The language of the warning statement shall 
be precisely as prescribed by Congress in Section 4 of 
the Public Health Cigarette Smoking Act of 1969. 


y The warning statcm2nt sn~li be set in two 
horizontal lines parallel with the base of the advertise- 
ment, separated by leading ecuivalent’ to the lower case 
"x-height", excluding the ascending and desertnding 
letters, of the particular type sine. In any case where 
the width of an advertisement in any printed mcdiium is 
too narrow because of the coiunmnar format, tiie warning 
statement may appear in three lines provided there is full 
compliance with all other requirements in this definition. 


The warning statement in newspaper, magazine, 
and other periodical advertisements shall. appear in 
Univers 47 (Fdy) type styic. The type size to he 
employed shall be the foilowing: 


10-point type.........in newspaper, magazine, and other 
‘ periodical advertisements of a trim 
Size not leryer than 65 square inches. 


12-point type.........in newspaper, magarine, and other 
perioéical advertisements of a trim 
Size larcer than G65 square inches but 
not Jarger than 110 square inches. 


14-point. type.........in newspaper, magazine, and other 
periodical adWertisewents of a trim 
size Jarger than J10 sqvare inches but 
not larger than ]#0 sgeare inches. 
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lG-point type.........3iMm Newspaper, magazine, and other 

L } spay ‘i 
periodical advertisements of a trim 
size larger than 180 square inches. 


A double full-page or a multiple full-page advertisement 
in any non-tabloid newspaper shall contain a scparate 
warning statement in 16-point type on each page. A 

double full-page or’ multiple full-page advertisement 

in any tabloid newspaper, magazine or other periodical 
shall not be required to contain more than one warning 
statement but the type size requirement shaJl be determined 
by the total aggregated size of the entire advertiscment. 
An advertisement which occupies one full page and part of 
another page in any newspaper, magazine or other periodi- 
cal shall not be required to contain more than one warning 
statement, ¢1c the type size requirement shall be deter- 
mined by thr: total aggregated size of the entire advertise- 
ment, and the warning statement shall appear on the full 
page on which the advertisement appears. An advertisement 
‘which occupies part of each of two or more pages in any 
newspaper, magazine or other periodical shall not be 
requiced to contain more than one warning statenient, but 
the type size requirement shall be detcrmincd by the 

tota). aggregated size of the entire advertisement, and 

the warning statement shali anpeax on that page which 
contains the greater (or greatest) part of the advertisec- 
ment. 


4. Every warning statement shall be set in a ruled 
rectangle. The size of the rectangic shall be determined 
by providing at both ends and at both top and bottom a 
space between the type block and the enclosing rule not 
less than tne following spaces: where 10-point type is 
uscd in the warning staterent, the rnle shall be 8-points 
away from the type block; where 12-point type is used in 
the warning statement, the rule shall be ]0-points away from 
the type block; where l4-point type is used in the warning 
statement, the rule shail be 12-points away From the type 
block; and where ]6-point type js used an the warning 
statement, the rule shall be ]4-points away from the type 
block. ‘ihe width of the rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statcinent; 1/Z-point where 12-point type is used in the 
wariting statement; 3/4-point where 14-point type is used 
jn the warniny stetement; and l-point where 16-point type 
is used in the warning stacemenc. 


$. The warning state:nent shal] be printed in hlack 
against a solid white baci:ground within the rectangle, and 
the enclosing rule shal) be printed in ' Lack. 
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G. The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
shall be a scparate eleient ir each advertise:ient and shall 
not contain or include any part of any picture, design, 
jllustration or text within the advertisement. ‘Th: warning 
statement in its rectangle shall not be contained or included 
as an integra] part of any specific pictorial design or 
iljJustration; in particular, it shall not be wade a 
constituent part of a reproduction of the package of ciga- 
rettes. The warning statement in its rectangle may be 
printed or superimposed upon any pictoriai background 
portion of any advertisement. 


7. The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
my be positioned anywhere within the trim area of the 
advertisement, but shall not be positioned in the margin 
of any advertisement. ‘he rectanyle shal). not be positioned 
immediately next to, or immediately contiguous to, any 
rectangular designs, elenents, or similar geometric forms 
(other than a picture of the cigarette package) or immediate- 
ly contiguous to any textual matter appearing in the 
advertiscnent. 


8. Blurring or illegibility of the warxning statement 
in its rectangle occurring ier reasons beyond’ tie control 
of the respondent shall not be in violation of this Order. 

D. Cn billboards of a size 24-sheets and larger, the 
type size of the warning statewert shall be not less than 2 
inencs in height, and the teclangle «and the enclosing xule 
shall be of a size, shape, contrast, and plecement, propor- 
tionately corresvonding to those specified an Subszctions 
C-1, -2, -4, -S, -6, and -7 for newspaper, maquzine, and 
other periodical advertisenents of a trim size Jarger than 
180 squére inches. On billboards ot a size 6-, 7-, and 
8-sheets the type size shall be nol less than 3/4 inches, 
on those of a size 2- threugh S-sheets the type size shall 
be not Jess than 1/2 inch, and the rectangle and the 
enclosing rule shall be of a size, shane, contrast and 
placement, proportionately ccrresponding to those specified 
in Subsections C-], -2, -4, -5, -6, and -7 fox newspaper, 
iImagazine, and other periodical advertisements of a trim 
Size larger than 180 square inches. On J-sheet billboarés 
the type size shal] be rot iess than 24-points, and the 
rectangJe and the enclosing rule shall be of a size, shape, 
contrast end placement, proportionately corresponding to 
those specified in Subsections C-], -2, -4, -5, -6 and --7 
for newspaper, magazine, and other periodical advertisements 
of a trim «ize larger than i609 sauare inches. On aJ)) public 
transit side cards of any chape the type size shall be 

=~6= 


Exhibit A Annexed to Verified Complaint of 
Brown & Witlltamson Tobacco Corporation 


not less than 18-points, and the rectangle and the 
enclosing rule shall be of a sizo, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subscctions C-l, -2, -4, -5, -G, and -7 for newspaper, 
magazine, and other periodical advertisements of a trim 
size larger than 180 square inches. All public transit 

end cards shall comply with the minimum requirements for 
l-sheet biilboards, The type style on any billboard or 
transit card shall be Univers 47 (Fdy) or a similar font. 


E. On all point-of-sale promotional materials exnhi- 
bited to cigarette purchasers, which have a surface contain- 
ing an advertising display area of more than 36 square inches, 
the warning statement within its rectangle shall be included 
in a type size proportional to the type size specified in 
the nearesiGi.age size category for newspaper, magaziiie, and 
other periodical advertisements, as specrficd in Subsec- 
tions C-l, -2, -3, -4, -5, -6, and -7. In determining the 
size of the advertising display area in point-of-sale 
promotional materials consisting of two or more pages, 
the total advertising display area of cach page on which 
any printed or graphic material appears shall be agyxegeted, 
and where the aggregate of the advertising display arca, on 
which any printed or graphic material apreors, excecds 36 
square inches, the warning statesent within its reetangje 
shall be placed on one of those pagers and proportionalizca 
to the size of that page in accordance with Seetion C. The | 
warning statement shall not be recuired on any non-nmedia 
advertising and promotional inaterials offered or given 
to consumers; nor shall the warning statment be required 
on any promotional materials whicn arc not for public display 
or public comsumer exposure, and are distributed to 
cigarette wholesalers, dealers, and mercianis. 


FP. All advertising contéined in non-point-of-sale 
leaflets, direct-mail circulars, paperback book inserts, 
and programs shall contain the warning statonent within 
its rectangle in @a type size proportional to the type size 
specificd in the redrest pause size cukegory for newspaper, 
Magazine, and other periodical advertiscients, w06 speci- 
fied in Subscctions C-1, -2, -3, -4, -5, -G; and -7. 


G. Sections C; DD; EE, and PF of this Order shall 
become effective sixty (60) days after it is finally is- 
sued, but to meet the gqencral and ordinaxy deadlines for 
submission of advertising copy established by the mediun 
by or in which the advertisement is to appcar, tie reguire- 
ments of Sections C, D, Ff, and F shall nol be applicaije (a) 
Lo newspaper, magazine, or other periodical advertising 
for which the ciosing date on which an advertiser must, 
according to the regular scheduie of that newspaper, maqga- 
zine, or other periodical, deliver the advertising meterial 
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in final form to the printer, to the publisher, or as to 
spectacolor-type, to the production house, is less than 
forty-five (45) days after the date on which this Order 
shall become effective; (b) to advertising appearing on 
billboards for which copy must, according to the earliest 
practical date for replcecenent, be delivered in final form 
to the printer or painted or assembled on such billboards 
less than forty-five (45) days after the date on which this 
Order shall become cffective, but in any cvent, as to ad- 
vertising appearing on billboards Sections C, D, E, and F 
shall become applicable one hundred cightv (180) days 

from the date this Order shall become effective; (c) to 
advertising printed on non-point-of-sale leaflets, direct- 
mail circulars, paperback book inserts, and programs which 
is delivered in final form to the printer less than forty- 
five (45) «©y;s after the date on which this Order shall 
becone effective, but in any event, -s to advertising 
printed on non-point-of-sale leaflets, direct-mail circu- 
lars, paperback bool: inserts, and progrems, Sections C, 

D, E, and F shall become apylic:ble one hundred forty 
(140) days from the date this Order shall become cffiec- 
tive; or (d) to point-of-sale promoticna] materials 
exhibited to cigarette purchasers, which have a surface 
containing an advertising display area of more than 36 
syuare inches, delivered in final form tuo the printer 

Jess than forty-five (45) days from the dale this Order 
shall becowe effective. 


H. This Order shell not he applicable to signs on 
factorics, plants, warchcuscs, end other facilities related 
to the manufacture or factcoxy storage of cicaxyettes. to 
corporate or financial reports, or to cmployment sdvertising, 
or to advertising in tobecco trade publications not circu- 
lated to consumers. i 


II. 
IT [S FURTURR ORDERED that the respordent corporation 


shall forthwith distribute a copy of this ordcr to cach of its 
operating divisions or departments. 


IT IS FURTHER ORDERED that respondent notify the Commission 


at least thirty (30) days prior to any proposed change in the 
corporate respondent such as dissolulion, assignment or sale re- 
sulting in the emergence ef a successor corperetion, the creation 
or dissolution of subsidiaries or any other change in tie corxvpora- 
tion which may affect compliance obligations arising out of the 
order, 
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It IS FURVUER ORDERED that respondent shall, within sixty 
(60) days after service upon it of this order, file with the 
Comsission a report, in writing, setting ferth in detail the 
anne: and foirm in which it has complicd with the order to cease 
and desist. 


Signed this day of 


BRON AND WILLIAMSON TOBACCO 
CORPORATION 


Nee aes ae ae 
EP. Fincn 
President 


APP ROVID: 


Graid. J. Than 
Assistant Director for 
National Advertising 


Allen FL. Srauninger — 


> fee -acrick £. *occ  80868F°]8F”F™t:™tC~:tCSCS~S~S 
Di... ctor, Bureau of 
Consumer Protection 


Gale 1. Miller a 


Counse) for the Federal Trade 
Cownjission 
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sleep BP terrt- 


Wart, seboot of : courses in cone 

pulse oncd Kes pouch teamint lo aaae 

te ese nto Heyes are bee 

the peupore of ete.iet cro ment te 

sypicecast othe tts sstanes of 

° Sos ©.8 bs 0% e.02 > thet 

tents have been reteined by com- 

ponies bo tian kev punch operators, and 

Mminimicins Uhe time required to obtain 
a certificate. 

‘She order lo eveee and ecrist, Inchud- 
fivr further order reawerint report of 
con-nlionce theres itis, is xs follows: 

Wt is ecdered, Trt espondenis IK KR 

iptis *, Ine. a corperat.en, and its 
amd Walter 16. HMarrson, inidi- 


we Atee 


elie 


ten, ond their setec-sors and as-igns . 


and respondents’ oMcers, accn's, icpre- 
rentati-es, and craplorces ditectiz, or 
throw, h any corparetion, sulridary, d- 
Vision. or olher device connection with 
the advertiring, ote: int tor sete. scle or 
distrib:iion of courses of study. train, 
or intenction in the field of kev punch 

vt or ony other subicct. In com- 
merece, as “conuncrce® Is d- fined in the 
Felis: a Trace Comane-icn Act, do forth- 
with ensse and cesist from representing, 
erally or in writing, G@recUly of by impli- 
cation. that: 

1. Inquiries are co'ictied for the pur- 
pers of aerving ea tosment to qualified 
aprlcants. 

2. Uven comptction of respondents’ 
toves? and by virt thereof. graduates 
Till ottain emplo: nt with a stortag 
galery in excess of those ooiaiined by the 
averase eraduate oc respondents’ courses 
of inctruction. 

3. The respondents have been retained 
by coimpcnies bo train key punch opern- 
tors for them. 

4. Fey punch operators will normally 
complete their training in a few short 
pees. 8 to 12 weeks, alter a short train- 
ing period. or other period of time that 
is Jess than the averaze or mean time ic- 


quired by respondents’ graduates to ob-, 


tain the proficiency req.iied to obtain a 
certificate from rcsponcents. 

12 is further ordered, That the respond- 
ent corporation shalt forthwith distribute 
a copy of this order to any operating 
Givisluns organized und operated alter 
the date hereof. 

ft is further orderca. That respondents 
dchver a copy of thes orcer to cea.e 
aud desist to all future persennel of ic- 
spondeits ergagedin the offcring for sale 
or sale of any couse of instruction or 
in any aspect of precaration, cication. 
or placing of odvectising, and that re- 
fpeonulents s*cure a signed statement 
ackno Iedzing reccipt of said orde: froin 
each such person. 

Mt is further orderct, Tuat respondents 
notify the Commission at least thirly 
(301 days prior to any proposed chance 
in the corporate res; oncent such as dis- 
solution, assignment, or, sale resulting 
in the emergence of 3 successor corpora- 
tion, the creation or dissolution of sub- 
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Secrelard, 


TER Une 72. CatIet $-4-72,0:47 am) 


[Derket No. C-2180, ete | 
[rant 13—PROIISITED TRADE 
PRACTICES 
Lorillard ef al. 


Subpart—Advertising faleciy or mis- 

leadingly: 313.1935 Safety: 13.193-60 
Product. Subjpart—iieylecting. unfatrly 
or deceptivels, to miake material di.wlo- 
sure: § 13.1890 Safely. 
(See. G. 32 Sia*. 721: 1S USC. 46. Interprets 
of appiles tee. $, 33 Stat. 719, as acnenciert: 1S 
USC. 45) ([Coue ard cesist erders Loritiard 
etal, Nex York, N.Y, et al., Dockets Nos. C- 
2100 et al. Mar. 59, 1972) 


In the Matter of Loril'ard, a Division of 
Loct’s theatres, ine., a Corporation, 
Docket vo. C-2180; Philip Morris, 
Ire.. a Corvoration, DueXct No. C- 
2131; Americen Urands, Ine, a Cor- 

o Ma. C-2382: Lrawa 

Tokseca Cera. & 

Corporetion, Dowket No. C-2183; 

KR. J. Reunelds Toadacco Co.. a Car- 

poration, Doceet No. C-2151; Lip- 

relt & Myers, Inc., @ Corporation, 
Devket No. C-2!5 

Consent orders requiring six maior 
cigarette manufacturers and distributors 
to include in all their cizarette arivertise- 
ments a clear a.nd conspicuous citclosure 
of the statement: “Warning: “che Sur- 
ceon General Has Determined Tinat Ciz- 
arette Smoking Is Dangerous To Yur 
Health.” Tie orders further provide the 
manner in which the statemen’ shall le 
presented in nc cn2per*, Magazines, ANG 
other perionical advertising, on bill- 
boards, on ail poi:t-of-saice promotional 
materials, and on 2:1 10n-poimnt-of-rrle 
materials. Tie o:ecrs are not icadte 
to signs on factorics., plants and ware- 
houses, in financial reports, and ia 
trade publications not ciiguwating ta 
corsumers. 

The o:ders to ceate and desist. includ- 
ing further orders requizing reports of 
compliance. are as [cliows: 

1: Jt is ordered, That each of the re- 
spondents named in the caption, a cor- 
poration, ils successors and attuons and 
respondent's oiecis. agents. representa- 
tives and emplosecs cirectly or through 
any corporation, uosidary, civsion or 
other device, in connection witli the of- 
fering for taic. sale. oF distr.vution of 
cigaretles in comm %. as “commerce” 
is defined in the Feceral Trade Cumiis- 
sion Act, do forthwith cease and desist 
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A. For Gee purjar.s of Nis oder, the 
term “cicarells” shall mean (Ad any 
rel of tobacco wrapped in poper or in 
ouv gubstonce not containing te) :¢¢0, 
prude) any oft of ts wea thin 
may Sv bstorer cot vast lobeeca = bich, 
bresuse of il, cy wrrdtee, the type of 
teleccee teetd in flee flier. gr ils poetaeing 
anel bata hee. is Uhety tw he at.cred to, 
or purchate dd hy, cow umers as a cicatctte 
deveribed in sabe arascsaph OAD, 

Ik. Ver lhe purpees ef this order, the 
ferin “arivertisenent” shall mean all 24- 
verting in newspapers, magazines, ond 
olficr ptriodca's 3 shed and dis- 
tributed In the Cwiled States end other 
prriedicats distrs et primarily to mein. 
bers or winits of Lhe Atincd Moices of the 
United Strtes lecated clread, snd ad- 
vettizements peaiew on U'llsorrds 
Placed or within the United 


“Eye, 


loc "eal 
States and in oier mrvicrials as spcerfied 
in rections D, BE, and P. 

C. For the purnoses of Unis order, the 
term “clear and conspicuous dclosure”- 
shall nieon threat: 

1. ‘Lhe langue ef the werning: state- 
ment chall be preer civ as piceesthed by 
Com tess in scetiess bof Pubhe Heath 
Ciparctle Simkin. Act of 1269, 

2. The wares ttatenent shall be set 
in (vo horizvontsl lines parallel with the 
bare of Une advertistn ent, separated by 
wach Cquisaient ts the lower case 
“x-heieht", exciudinz (le arcendist and 
dercerine leliers, ef Uc partioioe type 
sive. In any cave where the width of an 
advertisement in any printed mediuun ts 
too narrow beraw-e of the columnar for- 
mat, the warnine st-tc.nent may appear 
in three lines provid there ts full com- 
phance ‘sith an other requi:ssnenis in 
this definit‘on 

3. The watriny statement In news- 
paper, megayme, and ether pericdical 
cedvertizcments shot) wnppear in Univers 
47 Crourndsy? (vps style. The type size 
to be emplosed sLall ve tie following: 
fC-potnt type....Tm Meo paper, mactasine, 

aml other pericdieal adiertisemenis of a 

trims sive wot larcer Uh 63 equare Inches. 
12-point type....Im mes paper, mozacine, 

and olber perind.cal scireittements of a 

trim size Jarger than 6S square inches but 

not larger than 110 cquotre Inches. 
14-point type....In newspaper, magazine, 

and other periodwal ad.ertivements of a 

tritn sive larcer than 11% squore Inches Dut 

not larger than 340 square Inches, 
1G-point type....In newspaper, moygazine, 

and other perimbcal aliertioements of @ 

trim size larger than 183 square inches. 


A double full-page or a multipte full-page 
advertisement in any nontuvloid news- 
paper shall contain a se;arate narimng 
statement in 16-point type on cach pace. 
A double full-page of multiple full-pace 
advertisement in any tabloid newspaper, 
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magazine or other ty rindieal s hall net be 
required ios re than one warn- 
fog statciuvent bur the type size reottire- 


“Nment shall be determined by the ictal 


argeiecgated size of the entire adver 
ment. 

An aasert tats ent ahich oceunic 
full pare and part of ance va Tce ahh 

Ay Neaspaper, matazine, or oil tr. 
odical shall not be requined to coitain 
more than one.warning statement, but 
the type size requirement shall be deter- 
mincd by the total aggregated size of the 
entire advertisement, and the waming 
statenicnt shall appear on the full pare 
on which (he advertisement appears. An 
advertisement which occupies part of 
cach of two or more pages in any news- 
paper, magazine, or other periodical 
shall not be required to contain more 
than one warning statement, but the 
{ype size requirement shall be dcter- 
mined by the total aggregated size of the 
entire advertisement, and the warning 
atatement shall appear on that pare 
which contains the greater (or greatest) 
part of the acvertisement. 

4. Every waming statement shall be 
act in a ruled rectangle. ‘fhe size of the 
rectinsle shall be ccle:mined by pro- 
Viding xt both cnds and at both top ard 
bottoin a space betwcen the type block 
end the cnciosing rule nol !css than the 
following spaces: Where 10-point type is 
wed in the warning statement, the iule 
shall be # points away from the type 
block: where )2-point type is used in the 
wary alateincat. tie rule sinall be 10 
polls away fom the type hock; where 
14-; gee ds wees hs the warning 
Slabvorece’, She suse sheet he 12 points 
evar from the type blo snd where 16- 
point (spre is used au the warning state. 
inent, the rwe shall be 14 points away 
fron the type block. ‘The width of the 
jule cnelo-ing the reclangle shall be 44 
point siicie 10-poln.e type is uied In the 
Warning .tatement; 43 point where 12- 
point type is ured tu the warming state. 
ment; 24 point vinrere 14-point type is 
used fin the warning stetement; and J 
point wher 16-point type is used in the 
wornine statement, 

8. ‘The warning stalement shall be 
printed in Wack against a solid white 
background villin the rectanele, and the 
enclosing avle shall be printed in black, 

6. The warnionm siatement in its ree- 
foucle in uy nev spaper, niacuzine, or 
@lacr poor cal advertisement shall be 
mecparate eomentin cach advertisement 
pd stocli nt couiwin Gr gnelude AAy part 
ci fay péeiure, cesien, Mle.tetion, or 
text within (he advestiscinent. Tie 

varniie ctotement in ils rectannle shall 
mat be centcned of imeuded as anon. 
*owsab port ef saw specihe pielorial de- 

ar tile: trations so pestiewar, ib chal 

be bate a constituent part of an ve. 

patuetiva el! the puckoee of cis veettes, 

Dee toi phatenwent mats veqtaacie 

does be ernicd ca suprrimperce Upon any 

pattetiod teckrrouwd porionm of any 
sweiverte coacot, 

7. ‘Je tarning statement in Its rec. 
Pee de bee Fe De UE eee ster, Beite eh, OF 
Oe ie ®»6 * 3) eee : sg? “* 8 o* gy 8 
Pociiracda: nywher *witen dine lrmnreca 
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of ite ydverlisement, but shall not be 
pos ed in the muorgin of any adver- 
tise t. The rectanete shatl wot be pose 
tioned Immediately next to, or smneds 
icly contiguous ty, any rectannwar 
fcclgus, cements, or sinwar geometiuc 
forms (other than a picture of the cica- 
pette packare) or immediateiy couticu- 
eus fo any textual matter appcarmg in 
the advertisement. 

8. Blurring or illegibility of the wain- 
ing statement in ils rectangle occuring 
for reasons beyond the control of tie 
respondent shall not be in \ e.ation of 
this order. 

D. On billboards of a size 24 shects 
and larger, the type size of tie tarning 
statement shall be not iess than 2 inches 
in height, and the rectancle and tie 
enclosing rule shall be of a sive, shape. 

ntrast, and placement, proportionately 
corresponding to those speciied in sub- 
sections C-1, -2, —4, -5, -6, and -7 for 
newspaper, magazine, and éther periodi- 
cal advertisements of a trim size Jarser 
than 180 square inches. On bitibeaicds of 
a size 6, 7, aud © shects the tyy-* sive 
shall be not Jess thin 24 inches, Gur Urose 
of a size 2 throuch § sheets the type 
£2z¢ shall be not less than 4, imei, and 
the rectangle and ‘he enclosing rie stiall 
be of a size, shape, continst and place- 
ment, proportionately correspoucing to 
those specified in sul-ections C- 
~4, -5, -6, and -7 for newspaper, : 
zine, and other periodical advertizem 
of a trim seve larger then 180 equae 
inches. On i-shect billbuanis the woe 
size shall be not Iss Shan 24 poi its 
the rectangle avd the cnelossj. i 
be of o side, siape, Comutia: 
ment, proportionalely cores; 
those specified in subsections C-1 
-5, -6, and -7 fer mewspaner, » 
and other periodical adverts: 
trim size larger than 169 square 
On all public transit side ca:cds of any 
shape the type size shia’ be not itre than 
18 points, gud the rectangle sod the 
enclosing rule shall be of A sive. shape, 
contrat end placement. prepurtinerate ly 
corresponding bo thece specilicd iv pab- 
sections C-1, -2, -4, -5,.-6, and -7 lor 
newspaper, magazine, and other period. 
eal edvertisements eof a ticun sive laine 
than 180 square inehes. All pote tromit 
end cards she emoply with tie aalvi- 
wun requirements for ler boot btisareads, 
‘The type style on guy WO) uerd CF Ironsit 


c:ird shall be Univers 47 thoutaiey? oF a 
similar font. 

E. On all point-of-sale proaniat 
wrleriads Exhibit sd bo charcue pour 
ers, Which have a surface contains 
Of nie than 


an advertizing diqeiay ares 
16 square inehes, the waite: 
willin its rectanele *'ail 
inva type seve proporiicn: 
ie Ader 24 Vin the aes 
; Y TOT ter pgat, dae : 
othee ns iee SalvCrti ca tts, 3 
ified in subbseetarms, Cel, =o) 22, 
<C, ted <7. Jn cheber cine tte 
the adverlisiug display vies. an 


aor? .. 09% 98 pts Ow, . ‘ - * 
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printed or graphic material appears shall 
be agsierated, and where the aurrecate 
of the advertising display area, on winch 
Ay printed or craplic m ‘evial Jpens, 
exceeds JG square Inches, the warning 
statement within ibs reetonele shall le 
bliced on one of those panes and yo. 
porlionainzed to the size of Uiat pare 
in accordance with section C. Whe vain. 
Ing statement shall not be requuied on 
any nonmedia adverUsing and promo. 
tional materials offered or given to con. 
sumers; nor shall the warning statement 
be required on any promotional materials 
which are not for public display or pub- 
lic consumer expose, and are distrib 
uled to cigarette wholesalers, dealers, 
and merchants. 

F. All advertising contained in non- 
point-of-sale Ieaficts, direct-mail cireu- 
Jars, paperback book Inserts, and pro- 
frams shall contain the warning state- 
ment willin its reclanale In a type size 
proportional to tie type sive specified in 
tine Dearest page size CAtCzory for news- 
paper, macazine, End other periodical ad- 
vertiscinents, as specified in subsections 
C-1,-2, -3, -4, -5, -6, and -7, 

G. Scctions C, D, F. and F of this 
Order shall become clictive sixty (60) 
Gays alter it is finely issued, Lut to 
ineel the general avd ordinary deadlines 
for :ubmitsion of adve:lising copy es- 
tablished by the medium by or tin which 
the ncsveitisement Js lo appear, the 
requirements of sections C.D, i, and F 
shall not be applicable (a) to newspaper. 
mhigazine, or other poricdical adveriusing 
for which the ciosing date on which an 


Seed ae F Teeth hy ews 


or other perio: te may 
tat moatorsal in Seal fern lo. {lie ainter, 
lo the publisher, or os lo speciscolor- 
i. pe, to the production hove, is ies than 
forty-five (fo) eo atter the date on 
which this ovder shall t.come efective: 
bh) to sdveitising apeesting on lille 
boards for vbich copy must, secording 
to the earliest practical dle for replace- 
ment, be Celwerest in final form to the 
pister or painted or esccabled or sueh 
bilibourds less toean forty-iive (45) dass 
aiter the date ou which this orGer shan 
become eiteetive, but in any event, ag to 
Pavers Appraring on billbecids sec- 
trous GC. 2a, By and shall become apple 
erble exe luwvlres cishty Gif0) days 
fran the date this she's beeame 
evfectives tes to advertionn pratod en 
Non-pruieol-sole Iruicls, cuectenaal 
i tesebytek boot Ieee. aun 
wel as Celerant ienol form 
iia lan ferly-fiwe «44? 
we whieh hes ender 
Yee dnaee event, 
Seah OFv do ste-proutit- 
@lesede oh sts, cheecteniiil cicculons, 
puurek YOR Dewees titents, sand perercasins, 
; 3.0: ’ 
est ser y abi 
tr chal leew 
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ma) 


sete! Fepey by thee printer ers Mean forte. 
Soe ables eget Ue bebe Cis otter 
rome fietingn ° 


OPeby erste ste th pak the arplicabts 


Co fie etel ls ge tse 4209 te with 
Viechas we Gactory storage of cicrettes, 
te eecmerete of finedal reporls, o¢ to 
cove ack sedlverti ine, or to adsertine 
iivs ia tadecco trace publications net cir- 
ev. Pty annus. 

UW dh is farther ordered, ‘that cach of 
the rerpondent corporations shall forth. 
witht) distribute a copy of this order to 
e1ci of its operating divisions or depart- 
mowts, - 

lois furtier ordered, What each of the 
re:pordsnts notify the Commision at 
Jers’ Uhirty (39) days prler lo any pro- 
re et chanze in the curporate respond. 
ent such 93 dissolution, assinnment or 
sre resting in the emergence of a suc- 
certoe corporation, the creation or cis- 
solution of sub.idiatics or any other 
chanee in the corporation which may of- 
fect eaimpliance. oblisations arising out 
of the order. 

Ut is further ordered, That each of the 
respondents shall, within sixty (60) days 
afier serviee upon it of this order, file 
vil the Commission a report, in writ- 
ine, selling forth av detail the manner 
and ferm in ehich it has conplied with 
the order lo ceace and desist 


Iz,ued: March 30, 1972. 


Ly the Commission; Corninissioner 
Jrares® statement is attached." 
(srau) Citantes A. Ton, 
Secretary. 
(UR Moe.72-C271 Filed $-4-72, 8:47 am] 


[Doct et No, 7453; 


PART 13—PROHINITED TRADE 
: PRACTICES 


National Tea Co. 


Subpart—Acquiring corporate stock 

or stscts: $13.8 Acyniring corporate 
stoc\ or assets: 13.5-20 Business meth- 
ols and policies. 
(See. G, 38 Stat. 721; 18 USC. 46. Inlecpret 
of sprly see. 5, 30 Stat. 719, as aimended; cer, 
7 DES at. TIL, as amenitcds 15 USC. 45, 18) 
[Med Sed order, National Tea Co.. Chicago, 
1, Woeket No. 7453, Mar. 23, 1972] 


in the Maller of Netional Tea Co., a 


Corroration 
Order reopening and modifying an 
easiice) order, 30 FR. 6300, dated 
March 4, 1966, which prohibited peti- 


troner from acquirim stock of other food 
preduct retailers for a perlod Jf 10 years 
by brinving its provisions more into line 
with erders involving other food chains 
iesucd Lince 1967, 

The modified order to cease and desist, 
includiny further order requiring report 
of esimpliance therewith is as follows: 

itis ordereé Vat for a period of ten 
(10) years from May 4, 1966, National 
7ca Co. shall not (A) merge with or ac- 


*Ceates of the statcment may be obtained 
@: Peder Trace Commission Dullding, Room 
329, Sisth and Pennsylvania Avenue NW, 


RUG ANP KeUbVei ee 


quitee, Hreethy op bavlpeetic, Cisne cde 


feeb, eee te cue ot tpe 
wath the prior ep cosnd ef the: 
sie Mos verted anoligation, thar v be 
de ie! 9 e bed ie . ‘ 
@.needgr Ss-ay ore, Oto. 8s of ot beg toe e 
SAU, Stonderd Tedustriat Cins 
Manual, fee vevision, er a preceey 
Prarfmenb ras nemload steed, wives a: 
pequisition of meayrer invalves €f) give es 
more fracery Slores, C2) ania! 

store eaks ef minwe thaw five ict nal 
Mon dollars, er (3) combines (respond. 
ent and the grocery stores tu be acquiied 
or merged) grocery store faies of nore 
than five (5) poreent of toicl reccory 
or fnodstore sales in any city or counly 
in the United States; and 6) without 
sixty (69) «lays prior notification to the 
Conunitsion, peice wiih er acquire, di- 
rectly or indincctly, Urvoiia subsidies 
or in any other tnanner, any ceecery 
store estaiiisiement for which prior ap- 
proval is not required pursuant to sub- 
paragraph A, 

Within thir: 7 (30) days from the effec- 
tive date of this order, and pnnually 
thereafter until ft has fully complied with 
this order, National Tea Co. shill sub- 
mit a verified written report to the Verl- 
eral Trade Commission setting forth in 
diclail the snanner and form ja which tt 
intends to comply, is complying, or has 
complied with this order. 

ltis further -rdered, That petitioner's 
request that confidential ticatment be 
accorded those tables and elyvurts which it 
has designated “Confidential” be, and 
it hereby is, cranted. 


Trsucd: 2farch 23, 1972, 
By the Commission. 


(seat) Cuasaurs A. ‘Tor, 
Seerctary. 


{FR Dee.72-G375 Filed $-4-72,8:47 am] 


Title SO—WIQUFE AnD 
FISHERIES 


Chapter |—Burceu of Spert Fisheries 
ond Wildlife, Fish ond Vildlife 
Service, Depariment of ihe Interior 


PART 28—PUBLIC ACCT5S5, USE ANO 
RECREATION 


Brigantine Netional Wildlife Refuge, 
N.J. 


The following special rem:istion is is- 
sued and is effective on date af publica- 
tion in the Fevewal Recistca (5-5-72). 


$23.23 Special regal publie ae. 
cose. use, and rewreation; for individ 
wal wildlife refuge areas. 


New Jeasty 


BRIGANTINE MATIONAL WILULITE REFUCE 

Public access, during daylight hours, 
for the purpose of nature study, wild- 
life observation, pholog:aphy, picnick- 
ing. hiking, swimming, and s.nbathing 
is permitted. Access on foot is permitted 
except in nicas posted as closed, and by 
motor vehicle on designated travel routes. 
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| eer Eh ery Oe 
bon Yoel Veteca, feats 
Het re pernantee Pete 
Ube, 


het 
c 

Vises 
Wierates, OE bb ee ad Courthouse, 


° et 
oe be ett Dt Bg 
r Patre med perk Pasduaiog cave 


6°05 tte, . 

“the provisions of Wis special regula. 
tion soppemees Che retuialions cover. 
ing reescation on wetdlife recuse ates 
renews, ga eck born an “Lith: oo, Corte 
of Fecterat Rosa werlace 
efiectwe Unruh Becember at, 1972, 


Wirtsen St, Ceaueoiie, Je, 
Acting Regisaat Dircetor, Due 
rean of Sport Fisheries and 
Wililije, 
Aras. 28, 1972, 
[FR Doe.F2-C677 Filed $-4--72;8:48 amy 


wate 


> > 
PART 33—S?ORT FISHING 
Brigantine Motional Wildlife Refuge, 
itd, 

The folowing rpecial vegulation is ts- 
fucd and is ectective on date of publics. 
{lon in the Frossat Mecistea (5-$-72), 
§ 43.5 

in 
ace 


Spuvial cegulstiones sport) fiche 
3 for indisietual wildlife sefuge 
at 


New Jcasey 
BRIGANTINE MATIONAL ATEDEIPE RERUGR 


Goitealee speck ita is pormiiied 
froin the sand beach on Holeate Ponin- 
suin and Lite “each Teluad on the 
Weizaniin: National Wildlife Refuse 
throwsh December 9), 1972, except from 
those areas posted as closed. 

Freshwater sport fish from the 
South Dike of the West Yool is permitted 
during daylight hours from July 20 
throuch sepleimber 21, WIZ. Dice posses- 
Sun of fich or minnows (or use as bait 
is prohibited, Parkinz by freshwater fish- 


ermin Is permitted at the © ‘vwilers 
ane South Vower parking - 
Sport fishing shot be i ice 


wilh oll appiicable State rey, 

Areas onen to ; port fishing, co...pris- 
ine 7.5 miles of ticial shoreline and une 
mile of freshwater shoreline, are delin- 
cated on maps availeite at refure head- 
quarters, Oceanville, NI. and from the 
Rerional Director, Pinrean of Sport Fish 
cries and Wiilhie, US. Post Ollie’ and 
Cou: thouse, Loston, Mass. 02109. 

The provisions of this special regula- 
tion supplement the regulations which 
cove Ashing on wildlife icluge areas 
generally, as sct ferth in ‘Vitle $0, Code 
of Federal Reeulations, Part 23, and are 
effective through December 31, 1972, 

Wittaro M. Sravioixe, Jr. 
Actina Keaional Director, Gu- 
rean of Sport Fishcrics and 
Wildlife. 
Arai 28, 1972, 


(FR Doc.72-6878 Tiled 6-4-72,6:18 am] 
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EXHIBIT B--COMMISSION'S LETTER AUGUST 1, 1975 
ANNEXED TO VERIFIED COMPLAINT OF BROWN 
& WILLIAMSON TOBACCO CORPORATION 


FEDERAL TRADE COMMISSION 
WASHINGTON, D. C. 20580 


OFFICE OF THE er AUG Ll 1975 


Brown and Williamson Tobacco Corporation 
1600 West Hill Street 
Louisville, Kentucky 40201 


Attention: DeBaun Bryant, Esquire 
General Counsel 


Re: Brown and Willlamson Tobacco Corporation 
Docket No. C-x183 


Dear Mr. Bryant: r 


The Federal Trade Commission has determined that Brown and 
Williamson Tobacco Corporation has violated the above-captioned order 
by failing in certain cigarette advertisements to disclose the required 
health warning and by failing in other cigarette advertisements to dis- 
close the health warning in the clear and conspicuous manner that is 


required by the order. 


The Commission will, therefore, pursuant to the provisions of 
15 U.S.C. 56(a)(), notify the Attorney General of its intention to com- 
mence for these violations an action for civil penalties and other relief. 
For certain other violations of the order, the Commission will hold a 
civil penalty action in abeyance for 180 days. If, however, at the 
expiration of that period, Brown and Williamson Tobacco Corporation 
has not corrected these other violations, the Commission will seek 
civil penalties and other relief for them as well. 


The Commission will immediately notify the Department of Justice of 
its intention to file a complaint for the following violations of the order: 


1) The advertisement of cigarettes on display panels 
inserted since July 1972 into vending machines 
which fail to disclose the required health warning 
in violation of Section I-E of the order. 


Exhibit B Annexed to Verified Complaint of 
Brown & Williamson Tobaeco Corporation 


Brown and Williamson Tobacco Corporation 


2) The advertisement of cigarettes on other promotional 
materials exhibited to the public since July, 1972, 
such as counter racks and the Kool calendar which 
fail to disclose the health warning or which disclose 
the health warning in a type size smaller than that 
required for the entire advertising display area, in 
violation’ of Sections I-E or I-F of the order. 


The advertisement of cigarettes in newspapers, 
magazines or cwier periodicals published and dis- 
tributed in the United States since July, 1972, 
which appeared to the public with a disclosure of 
the health warning in a type style or type size 
smaller than that required for the advertisement's 
trim size; or, as for example, various Raleigh, 
Belair and Kool advertisements, which positioned 
the warning rectangle immediately next to, or 
immediately contiguous to, other rectangular designs, 
elements or similar geometric forms, in wVisletion of 
Section I-C of the order. 


Foreign language cigarette advertisements published 
and distributed, or otherwise exhibited to the public, 
since November 13, 1973, which violate the order by 
disclosing the health warning in a language different 
from that principally used by the advertisement or 

in an inaccurate translation of the statement pre- 
scribed by Congress in Section 4 of tne Public 
Health Cigarette Smoking Act of 1969. 


The Commission has also determined that Brown and Williamson 
Tobacco Corporation has failed to disclose the health warning on 
billboard and transit card advertisements clearly and conspicuously as 
required by the order. Section I-D of the order specifies minimum 
type sizes for different sizes of billboards and transit cards. Compliance 
with that provision, however, does not satisfy the overriding requirement 
established by the order that in these media the disclosure must be clear 
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Brown & Witlltamson Tobacco Corporatton 


Brown and Williamson Tobacco Corporation 


and conspicuous. Disclosures which conform to the minimum size pro- 
visions of Section I-D but which nonetheless are not of sufficient size 
for the warning to be read by those who view the advertisement cannot 
be deemed to comply with the order. 


Moreover, the Commission has also determined that the typographic 
composition of the health warning utilized by your company violates 
Sections I-C-2 and I-C-4 of the order by measuring the requisite leading 
and spacing distances from the type faces and not from the type shoulders. 


The Commission will not, however, immediately initiate a civil penalty 
action regarding violations pertaining to the size of the warning on bill- 
boards and transit cards or pertaining to the ‘typographic requirements 
for the leading and spacing of the warning if those violations are remedied 
within 180 days from receipt of this order, 


The Commission received and carefully considered your company's 
Statement of Position prior to making its determination in this matter. 


By direction of the Commission. 


Charles A. Tobin 
Secretary 


H. Thomas Austern, Esquire 
c/o Covington & Burling 

888 - 16th Street, N. W. 
Washington, D. C. 20006 


Horace R. Kornegay, Esquire 
c/o The Tobacco Institute, Inc. 
1776 K Street, N. W. 
Washington, D. C. 20006 
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VERIFIED COMPLAINT OF PHILIP MORRIS INCORPORATED 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Vi 


PHILIP MORRIS INCORPORATED, 
100 Park Avenue 

New York, New York, a 
Virginia corporation, 


Plaintiff, 


-vV- 78 Civ. 


LEWIS A. ENGMRN, Chairman, : VERIFIED COMPLAINT FOR 
Federal Trade Commission; : DECLARATORY JUDGMENT 
PAUL RAND DIXON, MAYO J. THOMPSON, : AND INJUNCTIVE RELIEF 
M. ELIZABETH HANFORD, and STEPHEN : 

NYE, Members, Federal Trade Com- 

mission; FEDERAL TRADE COMMISSION; 

EDWARD H. LEVI, Attorney General 

of the United States; and UNITED 

STATES OF AMERICA, 


Defendants. 


Plaintiff, Philip Morris Incorporated, for its Complaint 

herein, alleges as follows: 
Parties, Jurisdiction and Venue 

1. This is an action for a declaratory judgment that 
certain acts done and threatened to be done by the defendants in 
their official capacities are unauthorized by and contrary to law, 
and for injunctive and certain other relief. 

2. This action arises under the Fifth Amendment to the 


Constitution of the United States, the Federal Trade Commission 
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Act (the "Act"), 38 Stat. 717 (1914), as amended, 15 U.S.C 

§§ 41 et seg., and the Administrative Procedure Act, 5 U.S.C. 

§§ 551 et seq. This Court has jurisdiction pursuant to the pro- 
visions of 28 U.S.C... § 1333, 26 Uibic.. 6.1337, 26.8.6. 4s 
2201-02, and 5 U.S.C. §§ 702-06. There exists between the 


parties an actual controversy, justiciable in character, in 


respect of which plaintiff requires a declaration of its rights 
by this Court. The matter in controversy exceeds the sum or 
value of $10,000, exclusive of interest and costs. 

3. Plaintiff PHILIP MORRIS INCORPORATED is a corporation 
incorporated under the laws of the Commonwealth of Virginia. 


Plaintiff's principal offices are located in New York, New York 


at 100 Park Avenue. Plaintiff is engaged, inter alia, in the 


manufacture, sale and distribution of cigarettes and other 
tobacco products. 

4. The defendant LEWIS A. ENGMAN is the Chairman of the 
Federal Trade Commission (the "Commission"). The defendants PAUL 
RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH HANFORD, and STEPHEN 
NYE are members of the Federal Trade Commission. The defendant 
FEDERAL TRADE COMMISSION as an agency of the United States govern- 
ment created and established by an Act of Congress known as the 
Federal Trade Commission Act, 38 Stat. 717 (1914), as amended, 15 


U.S.C. §§ 41 et seq. The defendant EDWARD H. LEVI is the Attorney 
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General of the United States, who is authorized by Section 16 (a) (1) 
of the Act, 15 U.S.C. § 56(a) (1), to institute suit against »lain- 
tiff in the name of defendant UNITED STATES OF AMERICA. All indi- 
vidual defendants are sued in their official Capacities. 

5. The controversy between the parties arises over cer- 
tain of plaintiff's advertisements and promotional material for 
cigarettes, substantial portions of which were prepared or placed 
by plaintiff in this judicial district, and which were published 
and disseminated in this district. Venue is properly laid in this 


district by virtue of 28 U.S.C. § 1391l(e) (2). 


Statement of the Claim 


6. Beginning on about April 15, 1971, plaintiff and cer- 
tain other cigarette companies voluntarily included in certain 
of their cigarette advertisements a depiction of the health 
warning required to be placed on cigarette packages (but not 
in cigarette advertisements) by Section 4 of the Public Health 
Cigarette Smoking Act of 1969, 15 U.S.C. § 1333 ("warning state- 
ment"). On or about July 1, 1971, the Commission served on 
plaintiff a proposed complaint which charged that plaintiff's 
disclosure of the warning statement in its advertising was 
insufficiently clear and conspicuous and therefore was a decep- 
tive practice prohibited by Section 5 of the Federal Trade Com- 


mission Act, 15 U.S.C. § 45. Similar proposed complaints were 
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served on five other cigarette companies. The six respondents, 


including plaintiff, were offered a six-month period within which 


to negotiate settlements of the proposed complaints. 

7. Thereafter, plaintiff and the five other respondents 
jointly commenced intensive negotiations with the staff of the 
Commission which covered, inter alia, the format, type size, 
type style, and other minute details of the warning statement 
to be included in newspaper, magazine and billboard advertising, 
transit cards, leaflets, direct-mail circulars, programs and 


paperback book inserts, and the manner and extent to which the 


warning statement was to be depicted in point-of-sale ("POS") 
promotional material. The negotiations extended over many 
months, and culminated in six consent agreements and orders, 


identical as to each respondent, formally issued by the Commission 


On March 30, 1972 (the "Orders"). A copy of the Order applicable 
to plaintiff is attached hereto as Exhibit A. 

8. At all relevant times plaintiff has diligently ful- 
filled its obligations under the Order. Plaintiff has estab- 
lished detailed procedures to insure that advertising and pro- 
motional material subject to the Order contain a warning state- 
ment conforming to the requirements of the Order. 


9. Since the Order becan2 effective, the warning state- 


ment in conformity with the Order has been placed by plaintiff 
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and the other cigarette companies in thousands of newspaper and 
magazine advertisements, POS pieces and billboards, and in other 
advertising and promotional material, which are covered by the 
Order. 

10. In August and September 1972, plaintiff and the five 
other companies submitted compliance reports to the Commission 
as required by the Orders. Plaintiff's report of its compliance 
with the requirements of the Order included copies of current and 
representative advertisements and promotional material with the 
warning statement printed in conformity with the terms of the 
Order. In December 1972, the Commission advised each of the 
respondents, including plaintiff, that "on the assumption that 
the information submitted [in the compliance report] is accurate 
and complete, . . . no compliance action by the Commission is 
indicated at this time." 

11. Based upon its examination of the compliance reports 
and other widely disseminated cigarette advertising available to 
it, in a report dated December 31, 1972, the Commission publicly 
and officially reported to the Congress, pursuant to 15 U.S.C. 


§ 1337, thats 


"Advertisements containing the disclosure state- 
ment in the format required by these orders began 
to appear in May of 1972, and by the end of 
October, all cigarette advertisements observed 

by the Commission staff were being published in 
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accordance with the terms of these orders." 

(Federal Trade Commission Report to Congress, 

December 31, 1972, p. 4.) 

12. In its next annual report to Congress, dated De- 
cember 31, 1973, but actually issued on January 23, 1974, the 
Commission publicly and officially repeated that "by October of 
1972, almost all cigarette advertising published in this country 
was in compliance with the terms" of the Orders. (Federal Trade 
Commission Report to Congress, December 31, 1973, p. 1.) 

13. Plaintiff, relying in good faith on the Commission's 
approval of its compliance report and on the Commission's offi- 
cial reports to Congress, believed that the Commission had ac- 
cepted the manner in which plaintiff depicted the warning state- 
ment as fully conforming to the requirements of the Order, and 
plaintitf prepared and placed its advertisements and promotional 
material in accordance with that reliance. 

14. By letter dated April 22, 1974, the Commission's staff 
informed plaintiff that "The Compliance Division is instituting 


an inquiry into the manner of [plaintiff's] compliance" with 


certain provisions of the Order, and plaintiff cooperated in 


the ensuing investigation. In response to plaintiff's repeated 
requests that there should be discussions as to what would avoid 
future controversy regarding plaintiff's advertising and pro- 


motional materials, the staff repeatedly informed plaintiff's 
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Counsel that, as a pre-condition to such discussions, plaintiff 
would have to join with the other five companies in a lump sum 
payment of about six million dollars as penalties for alleged 


past violations of the Order. Plaintiff would not and could not 


accept this demand because plaintiff had not violated the Order 


and the staff's demand gave no assurance that future contro- 
versy would be avoided. 

15. By letters to plaintiff and the five other cigarette 
manufacturers dated August 1, 1975, the Commission stated that 
it "has determined" that plaintiff and each of the - her manu- 
facturers "ha[ve] violated" the Orders in various respects. The 
letter stated that the Commission had determined to commence 
action for civil penalties and other relief" with respect to 
tain alleged violations of the Order. With respect to other 
leged violations, the Commission stated that it would "hold a 
civil penalty action in abeyance for 180 days," but if at the 
expiration of such period plaintiff had not "corrected" these 
violations in accordance with the Commission's demands, "civil 
penalties and other relief" would be sought by the Commission 
for such alleged violations. A copy of the Commission's letter 
to plaintiff is attached hereto as Exhibit B. 

16. The determinations in the Commission's letter that 


plaintiff violated the Order are largely vague and ambiguous and, 
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to the extent they can be understood, are based on erroneous and 
unwarranted interpretations of the express terms of the Order. 
These ceterminations repudiate the Commission's reports to 
Congress that plaintiff's advertising was in compliance with the 
Order, disregard plaintiff's good faith reliance on the Commis- 
sion's public statements with respect to plaintiff's advertising 
and promotion, and are inconsistent with the Commission's earlier 
acceptance of plaintiff's compliance report. 

17. sy reason of the provisions of Section 5 of the Act, 
15 U.S.C. § 45, and paragraph 8 of the Consent Order Agreement, 


the Commission's determination exposes plaintiff to the immediate 


and continuing threat of substantial civil penalties. 

18. The Commission's Avvu1st 1, 1975 letter has a direct 
and immediate effect on the iay-to-day business of plaintiff, 
which advertises continually and extensively to promote the sale 
of its products. Plaintiff would encounter serious difficulties 


in altering its advertising because the Commission has never 


specified the corrective measures it considers necessary for 


compliance with the Order. Even if the Commission had informed 


plaintiff with sufficient specificity of the changes it believes 
should be made in plaintiff's advertising, compliance with the 


Commission's interpretation would require substantial revisions 
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by plaintiff in millions of dollars worth of advertising and 
promotional materials. 

19. By reason of the general and ordinary deadlines for 
the submission of advertising copy established by various media, 
it would be impossible for plaintiff forthwith to revise all of 
its advertising and promotional materials. As recognized by the 
provisions of paragraph G of the Order (Exhibit A, at 7), lead 
times ranging from 45 to 180 days are required with respect to 


advertising and promotional copy. 


20. As a result of the Commission's letter to plaintiff 
dated August l, 1975, plaintiff has been put in jeopardy either 
of having to discontinue at great expense advertising and pro- 
motional practices which plaintiff has been advised and believes 
in good faith to be lawful and in compliance with the require- 
ments of the Order, or alternatively of continuing to utilize 
such advertising and promotional macerials at the risk of in- 
curring enormous and ever higher-mounting civil penalties. This 
very real dilemma is compounded by the Commission's failure to 
specify sufficiently the respects in which it believes plaintiff's 
advertising to be in violation of the Order. 

21. Plaintiff has no prompt, adequate and effective remedy 
at law, and the present action is the only available means for the 


protection of plaintiff's rights. Unless the,Court grants plain- 
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tiff the relief sought herein, plaintiff will be effectively de- 
prived of its property without due process of law, in violation 
of the Fifth Amendment to the United States Constitution; plain- 
tiff will be denied the right to effective judicial review of 
agency action, guaranteed by the Administrative Procedure Act; 
and plaintiff will otherwise suffer irreparable injury. 

WHEREFORE, plaintiff Philip Morris Incorporated respect- 
fully prays this Court: 

(i) To issue a judgment declaring that the determina- 
tions set forth in the Commission's letter dated August 1, 1975, 
are inconsistent with the provisions of the Order and are other- 
wise contrary to law; 

(ii) To issve a judgment declaring that plaintiff is 
not liable for civil penalties; 

(iii) To enter an order staying, pending final judgment, 
the accumulation of penalties under Section 5 of the Act, 15 
U.S.C. § 45, for alleged violations of the Order; and 

(iv) To grant such other and further relief as the Court 
may deem just and appropriate. 

Respectfully submitted, 


ARNOLD & PORTER 


py YA, Kuch ye 


Abe Krash 
1229 Nineteenth Street, N. W. 
Washington, D C. 20036 
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CONBOY, HEWITT, O'BRIEN & BOARDMAN 


By 2>onalA ei ce 


Donald Fried 
20 Exchange Place 
New York, New York 10005 


Attorneys for Plaintiff, 
Philip Morris Incorporated 


Of Counsel: 


Melvin Spaeth 

Jerome I. Chapman 

Leonard H. Becker 
Arnold & Porter 
1229 Nineteenth Street, N. W. 
Washington, D. C. 20036 


Thomas F. Ahrensfeld 
Alexander Holtzman 

100 Park Avenue 

New York, New York 10017 


Dated: August 15, 1975 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Miles W. Kirkpatrick, Chairman 
Paul Rand Dixon 
Everette MacIntyre 
Mary Gardiner Jones 
David S. Dennison, Jr. 


In the Matter of 
FHILIP MORRIS INCORPORATED, DOCKET NO. C_2181 


DECISION AND ORDER. 
a corporation. 


Tne Commission having heretofore determined to issue 
its complaint charging the respondent named in the caption 
hereof with violation of the Federal Trade Commission Act, 
and the respondent having been served with notice of said 
determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; 
and 


The respondent and counsel for the Commission having 
thereafter executed an agreement c aining a consent order, 
an admission by the respondent of e¢ 1 the jurisdictional 
facts set forth in tne complaint to issue herein, a state- 
ment that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required 
by the Commission's Rules; and 


Tne Commission having considered the agreement and 
having accepted same, and the agreement containing consent 
order having thereupon been placed on the public record for 
a period of thirty (30) days, and having duly considered the 
comments filed thereafter pursuant to Section 2.34(b) of its 
Rules, now in further conformity with the procedure prescribed 
in 52.34(b) of its Rules, the Commission hereby issues its 
complaint in the form contemplated by said agreement, makes 
the following jurisdictional findings, and enters the following 
order: 


A 
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i. Respondent Philip Mor1ris Incorporated, is a corpora- 
tion organized existing and doing business under and by virtue 
of the laws of the State of Virginia, with its principal office 
and place of business located at 100 Park Avenue, in the City 
of New York, State of New York. 


ae The Federal Trade Commission has jurisdiction of 
the subject matter of this proceeding and of the respondent, 
and the proceeding is in the public interest. 


ORDER 
? 


IT IS ORDERED that respondent Philip Morris Incorporated, 
2 corporation, its successors and assigns and respondent's 
oificers, agents, representatives and employees directly or 
through any corporation, subsidiary, division or other 
device, in connection with the offering for sale, sale or 
distribution of cigarettes in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith 
cease and desist from advertising any such cigarette unless 
respondent makes in all advertisements of such cigarette a 
clear and conspicuous disclosure of the statement prescribed 
in Section 4 of the Public Health Cigarette Smoking Act of 
1969 (Public Law 91-222) which reads: 


"Warning: The Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous to Your Health.” 


A. For the purposes of this Order, the term 
"cigarette" shall mean (A) any roll of tobacco wrapped in 
paper or in any substance not containing tobacco, and (B) any 
roll of tobacco wrapped in any substance containing tobacco 
which, because of its appearance, the type of tobacco used in 
the filler, or its packaging and labeling, is likely to be 
offered to, or purchased by, consumers as a cigarette described 
in subparagraph (A). 


B. For the purposes of this Order, the term "ad- 
vertisement" shall mean all advertising in newspapers, maga- 
zines, and other periodicals published and distributed in the 
United States and other periodicals distributed primarily 
to members or units of the Armed Forces of the United States 
located abroad, and advertisements appearing on billboards 
placed or located within the United States and in other materials 
as specified in Sections D, E, and F. 
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Cc. For the purposes of this Order, the term "clear 
and conspicuous disclosure" shall mean that 


is The language of the warning statement shall 
be precisely as prescribed by Congress in Section 4 of 
the Public Health Cigarette Smoking Act of 1969. 


ae The warning statement shall be set in two 
horizontal lines parallel with the base of the advertise- 
ment, separated by leading equivalent to the lower case 
"x-height", excluding the ascending and descending 
letters, of the particular type size. In any case where 
the width of an advertisement in any printed medium is 
too narrow because of the columnar format, the warning 
statement may appear in three lines provided there is full 
compliance with all other requirements in this definition. 


Bis The warning statement in newspaper, magazine, 
and other periodical advertisements shall appear in 
Univers 47 (Fdy) type style. The type size to be 
employed shall be the following: 


10-point type in newspaper, magazine, and other 
periodical advertisements of a trim 
size not larger than 65 square inches. 


12-point type in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 65 square inches but 
not larger than 110 square inches. 


14-point type in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 110 square inches but 
not larger than 180 square inches. 


16-point type in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 180 square inches. 


A double full-page or a multiple full-page advertisement 

in any non-tabloid newspaper shall contain a separate 
warning statement in 16-point type on each page. A 

double full-page or multiple full-page advertisement 

in any tabloid newspaper, magazine or other periodical 
shall not he required to contain more than one warning 
statement but the type size requirement shall be determined 
by the total aggregated size of the entire advertisement. 
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An advertisement which occupies one full page and part of 
another page in any newspaper, magazine or other pericdi- 
cal shall not be required to contain more than one warning 
statement, but the type size requirement shall be deter- 
mined by the total aggregated size of the entire advertise- 
ment, and the warning statement shall appear on the full 
page on which the advertisement appears. An advertisement 
which occupies part of each of two or more pages in any 
newspaper, magazine or other periodical shall not be 
required to contain more than one warning statement, but 
the type size requirement shall be determined by the 

total aggregated size of the entire advertisement, and 

the warning statement shall appear on that page which 
contains the greater (or greatest) part of the advertise- 
ment. 


4. Every warning statement shall be set in a ruled 
rectangle. The size of the rectangle shall be determined 
by providing at both ends and at both top and bottom a 
space between the type block and the enclosing rule not 
less than the following spaces: where 10-point type is 
used in the warning statement, the rule shall be 8-points 
away from the type block; where 12-point type is used in 
the warning statement, the rule shall be 10-points away from 
the type block; where 14-point type is used in the warning 
statement, the rule shall be 12-points away from the type 
block; and where 16-point type is used in the warning 
statement, the rule shall be 14-points away from the type 
block. The width of the rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statement; 1/2-point where 12-point type is used in the 
warning statement; 3/4-point where 14-point type is used 
in the warning statement; and l-point where 16-point type 
is used in the warning statement. 


5. The warning statement shall be printed in black 
against a solid white background within the rectangle, and 
the enclosing rule shall be printed in black. 


6 The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertise:nent 
shall be a separate element in each advertisement and shall 
not contain or include any part of any picture, design, 
illustration or text within the advertisement. The warning 
statement in its rectangle shall not be contained or included 
as an integral part of any specific pictorial design or 
illustration; in particular, it shall not be made a 
constituent part of a reproduction of the package of ciga- 
rettes. The warning statement in its rectangle may be 
printed or superimposed upon any pictorial background 
portion of any advertisement. 


ay ee 
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ur The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
may be positioned anywhere within the trim area of the 
advertisement, but shall not be positioned in the margin 
of any advertisement. The rectangle shall not be positioned 
immediately next to, or immediately contiguous to, any 
rectangular designs, elements, or similar geometric forms 
(other than a picture of the cigarette package) or immediate- 
ly contiguous to any textual matter appearing in the 
advertisement. 


8. Blurring or illegibility of the warning statement 
in its rectangle occurring for reasons beyond the control 
of the respondent shall not be in violation of this Order. 


D. On billboards of a size 24-sheets and larger, the 
type size of the warning statement shall be not less than 2 
inches in height, and the rectangle and the enclosing rule 
shall be of a size, shape, contrast, and placement, propor- 
tionately corresponding to those specified in Subsections 
C-l, -2, -4, -5, -6, and -7 for newspaper, magazine, and 
other periodical advertisements of a trim size larger than 
180 square inches. On billboards of a size 6-, 7-, and 
8-sheets the type size shall be not less than 3/4 inches, 
on those of a size 2- through 5-sheets the type size shall 
be not less than 1/2 inch, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements of a trim 
size larger than 180 square inches. On 1l-sheet billboards 
the type size shall be not less than 24-points, and the 
rectangle and the enclosing rule shall be of a size, shape, 
concrast and placement, proportionately corresponding to 
those specified in Subsections C-l, -2, -4, -5, -~6 and -7 
for newspaper, magazine, and other periodical advertisements 
of a trim size larger than 180 sguare inches. On all public 
transit side cards of any shape the type size shall be 
not. less than 18-points, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in © »Ssections C-l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements of a trim 
size larger than 180 square inches. All public transit 
end cards shall comply with the minimum requirements for 
l-sheet billboards. The type style on any billboard or 
transit card shall be Univers 47 (Fdy) or a similar font. 
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E. On all point-of-sale promotional materials exhi- 
bited to cigarette purchasers, which have a surface contain- 
ing an advertising display area of more than 36 square inches, 
the warning statement within its rectangle shall be included 
in a type size proportional to the type size specified in 
the nearest page size category for newspaper, magazine, and 
other periodical advertisements, as specified in Subsec- 
tions C-l, -2, -3, -4, -5, -6, and -7. In determining the 
size of the advertising display area in point-of-sale 
promotional materials consisting of two or more pages, 
the total advertising display area of each page on which 
any printed or graphic material appears shall be aggregated, 
and where the aggregate of the advertising display area, on 
which any printed or graphic material appears, exceeds 36 
square inches, the warning statement within its rectangle 
shall be placed on one of those pages and proportionalized 
to the size of that page in accordance with Section C. The 
warning statement shall not be required on any non-media 
advertising and promotional materials offered or given 
to consumers; nor shall the warning statement be required 
on any promotional materials which are not for public display 
or public consumer exposure, and are distributed to 
cigarette wholesalers, dealers, and merchants. 


F:. All advertising contained in non-point-of-sale 
leaflets, direct-mail circulars, paperback book inserts, 
and programs shall contain the warning statement within 
its rectangle in a type size proportional to the type size 
specified in the nearest page size category for newspaper, 
magazine, and other periodical advertisements, as speci- 
fied in Subsections C-l, -2, -3, -4, -5, -6, and -7. 


G. Sections C, D, E, and F of this Order shall 
become effective sixty (60) days after it is finally is- 
sued, but to meet the general and ordinary deadlines for 
submission of advertising copy established by the medium 
by or in which the advertisement is to appear, the require- 
ments of Sections C, D, E, and F shall not be applicable (a) 
tc Lewspaper, magazine, wr other periodical advertising 
fo. which the closing date on which an advertiser must, 
according to the regular schedule of that newspaper, maga- 
zine, or other periodical, deliver the advertising material 
in final form to the printer, to the publisher, or as to 
spectacolor-type, to the production house, is less than 
forty-five (45) days after the date on which this Order 
shall hecome effective; (b) to advertising appearing on 
billboards for which copy must, according to the earliest 
practical date for replacement, be delivered in final form 
to the printer or painted or assembled on such billboards 
less than forty-five (45) days after the date on which this 
Order shall become effective, but in any event, as to ad- 
vertising appearing on billboards Sections C, D, E, and F 
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shall become applicable one hundred eighty (180) days 

from the date this Order shall become effective; (c) to 
advertising printed on non-point-of-sale leaflets, direct- 
mail circulars, paperback book inserts, and programs which 
is delivered in final form to the printer less than forty- 
five (45) days after the date on which this Order shall 
become effective, but in any event, as to advertising 
printed on non-point-of-sale leaflets, direct-mail circu- 
lars, paperback book inserts, and programs, Sections C, 

D, E, and F shall become applicable one hundred forty 
(140) days from the date this Order shall become effec- 
tive; or (d) to point-of-sale promotional materials 
exhibited to cigarette purchasers, which have a surface 
containing an advertising display area of more than 726 
square inches, delivered in final form to the printer 

less than forty-five (45) days from the date this Order 
shall become effective. 


H. This Order shall not be applicable to signs on 
factories, plants, warehouses, and other facilities related 
to the manufacture or factory storage of cigarettes, to 
corporate or financial reports, or to employment advertising, 
or to advertising in tobacco trade publications not circu- 
lated to consumers. 


iT. 


IT IS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each of its 
operating divisions or departments. 


IT IS FURTHER ORDERED that respondent notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporate respondent such as dissolution, assignment or sale re- 
sulting in the emergence of a successor corporation, the creation 
or dissolution of subsidiaries or any other change in the corpora- 
tion which may affect compliance obligations arising out of the 
order. 


IT IS FURTHER ORDERED that respondent shall, within sixty 
(60) days after service upon it of this order, file with the 
Commission a report, in writing, setting forth in detail the 
manner ond form in which it has complied with the order to cease 
ond desist. 


By the Commission; Commissioner Jones' statement is attached. 


_ 
‘ ) 
Cc les A. Tobin, 
Secretary. 


ISSUED: March 30, 1972 en 
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Statement of Commissioner Jones 


I dissent to the Commission's acceptance of these 
consent agreements because of their provisions respecting 
the clear and conspicuous disclosure requirements of the 
Warning. The Commission had no proper empirical or 
clinical basis on which to support the instant order 
provisions and hence had no reason to believe that the 
required disclosures would in fact be clear and conspicuous 
to the casual readers of the magazines in which these 
advertisements are intended to appear, 


OFFICE OF THE 
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FEDERAL TRADE COMMISSION 
WASHINGTON, D. C. 20580 AUG l 


1975 


SECRETARY 


Philip Morris Incorporated 
100 Park Avenue 
New York, New York 10017 


Attention: Alexander Holtzman, Esquire 
Associate General Counsel 


Re: Philip Morris Incorporated 
Docket No. C-2181 


Dear Mr. Holtzman: 


The Federal Trade Commission has determined that Philip Morris 
Incorporated has viclated the above-captioned order by failing in 
certain cigarette advertisements to disclose the required health warning 
and by failing in other cigarette advertisements to disclose the health 
warning in the clear and conspicuous manner that is required by the 
order. 


The Commission will, therefore, pursuant to the provisions of 
15 U.S.C. 56(a)Q), notify the Attorney General of its intention to com- 
mence for these violations an action for civil penalties and other relief. 
For certain other violations of the order, the Commission will hold a 
civil penalty action in abeyance for 180 days. If, however, at the 
expiration of that period, Philip Morris Incorporated has not corrected 
these other violations, the Commission will seek civil penalties and 
other relief for them as well. 


The Commission will immediately notify the Department of Justice of 
its intention to file a complaint for the following violations of the order: 


1) The advertisement of cigarettes on display panels 
inserted since July 1972 into vending machines 
which fail to disclose the required health warning 
in violation of Section I-E of the order. 
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Philip Morris Incorporated 


The advertisement of cigarettes on other promotional 
materials exhibited to the public since July, 1972, 
such as counter racks and aisle markers which fail 
to disclose the health warning or which disclose the 
health warning in a type size smaller than that 
required for the entire advertising display area in 
violation of Section I-E or I-F of the order. 


The advertisement of cigarettes in newspapers, 
magazines or other periodicals published and dis- 
tributed in the United States since July, 1972, whict. 
violate Section I-C of the order 


a) by failing to disclose any health warning, 
as was the case with the advertisements 
"Marlbore. Now the Number One Selling 
Cigarette," More, March 1975, and "Come 
to Where the Flavor Is," Pan Am Clipper, 
December 1974; or 


by appearing to the public with a dis- 
closure of the health warning in a type 
style or type size smaller than that 
required for the advertisement's trim 
size; or 


by positioning the warning rectangle not 
within the trim area of the advertisement; 
or 


by positioning the warning rectangle 
immediately next to, or immediately con- 
tiguous to, other re aigular designs, 
elements or similar geometric forms, as 
was the case with the advertisement, the 
"Benson and Hedges 100's Sweepstakes". 
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Philip Morris Incorporated 3. 


4) Foreijn language cigarette advertisements published 
and distributed, or otherwise exhibited to the public, 
since November 13, 1973, which violate the order by 
disclosing the health warning in a language different 
from that principally used by the advertisement or 
in an inaccurate translation of the statement pre- 
scribed by Congress in Section 4 of the Public 
Health Cigarette Smoking Act of 1969. 


The Commission has also determined that Philip Morris Incorporated 
has failed to disclose the health warning on billboard and transit card 
advertisements clearly and conspicuously as required by the order. 
Section I-D of the order specifies minimum type sizes for different sizes 
of billboards and transit cards. Compliance with that provision, how- 
ever, does not satisfy the overriding requirement established by the 
order that in these media the disclosure must be clear and conspicuous. 
Disclosures which conform to the minimum size provisions of Section I-D 
but which nonetheless are not of sufficient size for the warning to be 
read by those who view the advertisement cannot be deemed to comply 
with the order. 


Moreover, the Commission has alsc determined that the typographic 
composition of the health warning utilized by your company violates 
Sections I-C-2 and I-C-4 of the order by measuring the requisite leading 
and spacing distances from the type faces and not from the type shoulders. 


Te Commission will not, however, immediately initiate a civil penalty 
action .egarding violations pertaining to the size of the warnin~- on bill- 
boards and transit cards or pertaiving to the typographic requirements 
for the leading and spacing of the varning if those violations are remedied 
within 180 days from receipt of this order. 
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Philip Morris Incorporated 


The Commission received and carefully considered your company's 
Statement of Position prior to making its determination in this matter. 


By direction of the Commission. 


Q ) ht 
arles A. Tobin 
Secretary 


ec: H. Thomas Austern, Esquire 
c/o Covington & Burling 
888 - 16th Street, N. W. 
Washington, D. C. 20006 


Horace R. Kornegay, Esquire 
c/o The Tobacco Institute, Inc. 
1776 K Street, N. W. 
Washington, D. C. 20006 
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VERIFIED COMPLAINT OF R. J. REYNOLDS TOBACCO COMPANY 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


R. J. REYNOLDS TOBACCO COMPANY 
401 N. Main Street 

Winston Salem, N.C., a 

New Jersey corporation, 


Plaintiff, 
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LEWIS A. ENGMAN, Chairman, : VERIFIED COMPLAINT FOR 
Federal Trade Commission; : DECLARATORY JUDGMENT AND 
PAUL RAND DIXON, MAYO J. : INJUNCTIVE RELIEF 
THOMPSON, M. ELIZABETH HANFORD, 

and STEPHEN NYE, Members, Federal 

Trade Commission; TEDERAL TRADE 

COMMISSION; EDWARD H. LEVI, Attomey 

General of the United Stetes; and 

UNITED STATES OF AMERICA, 


Defendants. 


Plaintiff, R.J. Reynolds Tobacco Company (Reynolds), for its 

Complaint herein, alleges as follows: 
Parties, Jurisdiction and Venue 

1. This is an action for a declaratory judgment that certain acts 
done and threatened to be done by the defendants in their official capacity sre 
unauthor ‘ed by and contrary to law, and for injunctive and certain other relief. 

2. This action arises under the Fifth Amendment to the Constitution 
of the United States, the Federal Trade Commission Act (the "Act"), 38 Stat. 717 


(1914), as amended, 15 U.S.C. §§ 41 et seq., [and the Administrative Procedure 
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Act, 5 U.S.C. §§ 551 et seq.]. This Court has jurisdiction pursuant to the pro- 
visions of 28 U.S.C. § 1331, 28 U.S.C. § 1337, 28 U.S.C. §§ 2201-02, [and 
5 U.S.C. §§ 702-06]. There exists between the parties an actual controversy, 
justiciable in character, in respect of which plaintiff requires a declaration of 
its rights by this Court. The matter in controversy exceeds the sum or value of 
$10,00vu, exclusive of interest and costs. 

3. Plaintiff Reynolds is a corporation incorporated under the laws of 
the State of New Jersey. Plaintiff's principal offices are located in Winston 
Salem, North Carolina, at 401 N. Main Street. Plaintiff ahs in the 
production, sale and distribution of cigarettes and other tobacco products. 

4. The defendant LEWIS A. ENGMAN is the chairman of the Federal 
Trade Commission (the "Commission"). The defendants PAUL RAND DIXON, 
MAYO J. THOMPSON, M. ELIZABETH HANFORD, and STEPHEN NYE are members 
of the Federal Trade Commission. The defendant FEDERAL TRADE COMMISSION 
was created and established by an Act of Congress known as the Federal Trade 


Commission Act, 15 U.S.C. § 41 et seq. The defendant EDWARD H. LEVI is the 


Attomey General of the United States, who is authorized by § 16(a) (1) of the Act, 
15 U.S.C. § 56(a) (1), to institute suit einai plaintiff in the name of defendant 
UNITED STATES OF AMERICA. All individual defendants are sued in their official 
capacities. 

5. The controversy between the parties arises over certain of 


plaintif#*s advertisements and promotional material for cigarettes, substantial 


portions of which were prepared or placed by plaintiff in this judicial district, 
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and which were published. and disseminated in this district. Venue is properly 
laid in this district by virtue of 28 U.S.C. § 1391 (e) (2). 
Statement of the Claim 
6. On or about May 1, 1971, the Commission served on plaintiff 


and five other cigarette manufacturers identical proposed complaints which 


charged that the non-disclosure by respondents in their advertising of the health 


warning required to be placed on cigarette packages by § 4 of the Public Health 


Cigarette Smoking Act of 1969, 15 U.S.C. §1333, was a deceptive practice 


prohibited by § S of the Federal Trade Commission Act, 15 U.S.C, § 45. The six 


respondents, including plaintiff, were offered a six-month period within which 


to negotiate settlements of the proposed complaints. 


7. Thereafter plaintiff and five other respondents jointly 


commenced intensive negotiations with the Commission which covered, inter 


alia, the format, type size, type style, and other minute details of the warming 


statement to be included in newspaper, magazine and billboard advertising, 


transit cards, and paperback book inserts and the manner and extent to which 


the warning statement was to be depicted in point-of-sale ("POS") promotional 


material. 


As negotiating discussions progressed, they were closely monitored 


by the five then-Commissioners, who, on a number of occasions, reviewed 


"mock-up" advertisements illustrating different specific presentations of the 


warning statement and approved or rejected the tentative approaches proposed 


er 


by the Staff and Industry. The Commissioners reviewed and approved a warming 
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statement format for print advertising whose specifications matched the specifica- 


tions of the warning statement which the respondents have employed since 1972. 


The negotiations, which extended over many months, culminated in six consent 


agreements and orders, identical as to each respondent, formally issued by the 


Commission on March 30, 1972 (the "Consent Orders"). 


A copy of the Consent 


Order applicable to plaintiff is attached hereto as Exhibit A. 


8. At all relevant times, plaintiff has diligently fulfilled its obliga- 


tions under the Consent Order. 


Plaintiff has established detailed procedures to 


insure that advertising and promotional material subject to the Consent Order 


contain a waming statement conforming to the requirements of the Order. 


9. Since the Order become effective, the warning statement has 


appeared in conformity with the Order in thousands of newspaper advertisements, 


POS pieces, billboards, and other advertising and promotional material which 


plaintiff produced. 


10. 


In August and September 1972, plaintiff and the five other 


companies submitted compliance reports to the Commission as required by the 


Consent Orders. Plaintiff's report of its compliance with the requirements of 


the Consent Order included copies of current and representative advertisements 


and promotional material with the warning statement printed in conformity with 


the terms of the Consent Order. In December 1972, the Commission advised 


plaintiff that "on the assumption that the information submitted [in the compliance 


report] is accurate and complete,... no compliance action by the Commission is 


indicated at this time." 
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11. Based upon its examination of the compliance reports and other 
widely disseminated cigarette advertising available to it, on December 31, 1972, 
the Commission publicly and officially reported to Congress, pursuant to 15 
U.S.C... 8 1307 = ther: 

"Advertisements containing the disclosure statement in 

the format required by these orders began to appear in 

May of 1972, and by the end of October, all cigarette 


advertisements observed by the Commission staff were 
being published in accordance with the terms of these orders." 


(Federal Trade Commission Report to Congress, December 31, 

1972, p. 4.) 

12. On December 31, 1973, in its next annual Report to Congress, the 
Commission publicly and officially repeated that "by October of 1972, almost all 
cigarette advertising published in this country was in compliance with the terms" 
of the Consent Orders. (Federal Trade Commission Report to Congress, 

December 31, 1973, p. 1.) 

13. Plaintiff, relying in good faith on the Commission's approval 
of its compliance report and on the Commission's official reports to Congress, 
believed that the Commission had accepted the manner in which plaintiff depicted 


the warming statement in its advertising as fully conforming to the requirements 


of the Order and prepared and placed its advertisements in accordance with that 


reliance. 


14, By letter dated March 25, 1974, the Commission's staff 


notified plaintiff that "The Complaince Division is instituting an inquiry into 


the manner of [plaintiff's] compliance" with certain provisions of the Order and 


included, in its letter, a reference to the Commission's July 24, 1973, 
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Enforcement Policy Statement relating to certain disclosures in foreign language 
advertising. Although the Enforcement Policy Statement could not modify the 
requirements of the Order, plaintiff advised the staff representative on March 28, 
1974, that "R. J. Reynolds Tobacco Company has taken steps to comply with the 
Commission's July 24, 1973, Enforcement Policy Statement." 

15. By letter dated April 22, 1974, the Commission's staff again 
informed plaintiff that an inquiry was being instituted into the manner of 
plaintiff's compliance with those provisions of the Order identified in the 
March 25, 1974, letter. Throughout the investigation which ensued, the 
Commission's staff was given plaintiff's full cooperation. In response to 
plaintiff's repeated requests that there should be discussions as to what would 
avoid future controversy regarding plaintiff's advertising and promotional 
materials, the staff repeatedly informed plaintiff's counsel that, as a pre- 
condition to such discussions, plaintiff would have to agree to join with the 
other five companies in a lump sum payment of about six million dollars as 
penalties for alleged past violations of the Orders. Plaintiff would not and 
could not accept this demand because plaintiff had not violated the Order and 
the staff's demand gave no assurance that future iiaieece taal be avoided. 

16. By letters to plaintiff dated August 1 , 1975, the Commission 
stated that it "has determined" that plaintiff has violated" the Order in various 
respects. The letter stated that the Commission had determined to commence 


"an action for civil penalties and other relief" with respect to certain alleged 


violations of the Order. With respect to other alleged violations, the 
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Commission stated that it would "hold a civil penalty action in abeyance for 


180 days," but if at the expiration of such period plaintiff had not "corrected" 
these violations in accordance with the Commission's demands, "civil 
penalties and other relief" would be sought by the Commission for such alleged 
violations. A copy of the Commission's letter to plaintiff is attached hereto 
as Exhibit B. 

17, The determinations in the Commissior's letter that plaintiff 
violated the Order are largely vague and ambiguous and to the extent they can be 
understood are based on erroneous and unwarranied interpretatims of the express 
terms of the Order. These determinations repudiate the Commission's reports to 
Congress that plaintiff's advertising was in compliance with the Order, disregard 
plaintiff's good faith reliance on the Commission's public statements with 
respect to plaintiff's advertising and promotion, and are inconsistent with the 
Commission's earlier acceptance of plaintiff's compliance report. 

18. By reason of tiie pecotsings of Section 5 of the net, 15 U. Ss. CS 
§ 45, and paragraph 8 of the Order, the Goncsbeuima) s dita iii exposes 


plaintiff to the immediate ane continuing threat of subbstuntin’ civil penalties. 


19, The Commission's August 1, 1975, letter has a direct and 
immediate effect on the day-to-day business of plaintiff, which advertises 
continually and extensively to promote the sale of its products. Plaintiff would 
encounter serious difficulties in altering its advertising because the Commission 
has never specitied the corrective measures it considers necessary for 


compliance with the Consent Order. Even if the Commission had informed 
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plaintiff with sufficient specificity of the changes it believes should be made in 


plaintiff's advertising, compliance with the Commission's interpretation would 


require substantial revisions by plaintiff in millions of dollars worth of adver- 


tising and promotional materials, 


20, By reason of the general and ordinary deadlines for the submis- 


sion of advertising copy established by various media, it would be impossible 


for plaintiff forthwith to revise all of its advertising and promotional materials. 
As recognized by the Provisions of paragraph G of the Order (Exhibit A, at 7}, 


lead times ranging from 45 to 180 days ere required with respect to advertising 


and promotional copy. 


21. Asa result of the Commission's letter to plaintiff dated 


August 1, 1975, plaintiff has been put in jeopardy either of having to discontinue 


at great expense advertising and promotional practices which plaintiff has been 


advised and believes in good faith to be lawful and in compliance with the 


requirements of the Order, or alternatively of continuing to utilize such adver- 


tising and promotional materials at the risk of incurring enormous and ever 


higher-mounting civil penalties. This very real dilemma is compounded by the 


Commission's failure to specify sufficiently the respects in which it believes 
plaintiff's advertising to be in violation of the Order, 


22. Plaintiff has no Prompt, adequate and effective remedy at law, 


and the present action is the onl; available means for the protection of plaintiff's 


rights. Unless the Court grants plaintiff the relief sought herein, plaintiff will 


be effectively deprived of its property v 


‘rithout due process of law, in violation 
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of the Fifth Amendment to the United States Constitution; plaintiff will be denied 
the right to effective judicial review of agency action, guaranteed by the Adminis- 
trative Procedure Act; and plaintiff will otherwise suffer irreparable injury. 
WHEREFORE, plaintiff Reynolds respectfully prays this Court: 
(i) To issue a judgment declaring that the determinations set forth 
in the Commission's letter dated August 1, 1975, are inconsistent with the pro- 
visions of the Order and are otherwise contrary to law; 
(ii) To issue a judgment declaring that plaintiff is :ot liable for 


civil penalties; 


(iii) To enter an order staying, pending final judgment, the 


accumulation of penalties under Section 5 of the Act, 15 U.S.C. § 45, for 
alleged violations of the Order; and 

(iv) To grant such other and further relief as the Court may deem just 
and appropriate. 


Respectfully submitted, 


Davis, Polk & Wardwell 
One Cha-7> Manhattan Plaza 
New York, New York 10005 


- . Cvyouwle 
A member of the firm 


By 


A “1 
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Of Counsel: 


Clifford, Warnke, Glass, MclIlwain & Finney 
815 Connecticut Avenue 
Washington, D.C. 20606 


Paul C. Warnke, Esquire 
John F. Kovin, Esquire 


H. C. Roemer, Esquire 
Max E.. Crohn, Jr., Esquire 


401 North Main Street 
Winston-Salem, North Carolina 27102 


(Verified) 
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EXHIBIT A--CONSENT ORDER TO CEASE AND DESIST 
ANNEXED TO VERIFIED COMPLAINT OF 
R. J. REYNOLDS TOBACCO COMPANY 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Miles W. Kirkpatrick, Chairman 
Paul Rand Dixon 
Everette MacIntyre 
Mary Gardiner Jones 
David S. Dennison, Jr. 


In the Matter of 
R.J. REYNOLDS TOBACCO DOCKET NO. C-2184 
COMPANY, 
DECISION AND ORDER. 
a corporation. 


ee eee eee 


—_—_—— 


The Commission having heretofore determined to issue 
its complaint charging the respondent named in the caption 
hereof with violation of the Federal Trade Commission Act, 
and the respondent having been served with notice of said 
determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; 
and 


The respondent and counsel for the Commission having 
thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional 
facts set forth in the complaint to issue herein, a state- 
ment that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required 
by the Commission's Rules; and 


The Commission having considered the agreement and 
having accepted same, and the agreement containing consent 
order having thereur i been placed on the public record for 
a period of thirty (30) days, and having duly considered the 
comments filed thereafter pursuant to Section 2.34(b) of its 
Rules, now in further conformity with the procedure prescribed 
in §2.34(b) of its Rules, the Commission hereby issues its 
complaint in the form contemple**d by said agreement, makcs 
the following jurisdictional f. ings, and enters the following 
order: 
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hs Respondent R.J. Reynolds Tobacco Company, is a 
corporation organized existing and doing business under and 
by virtue of the laws of the State of Ne Jersey, with its 
principal office and place of business located at 401 North 
Main Street, in the City of Winston-Salem, State of North 
Carolina. 


2. The Fe 2ral Trade Commission has jurisdiction of 
the subject matter of this proceeding and of the respondent, 
and the proceeding is in the public interest. 


ORDER 
br 


IT IS ORDERED that respondent R.J. Reynolds Tobacco 
Company, a corporation, its successors and assigns and respon- 
dent's officers, agents, representatives and employees directly 
or through any corporation, subsidiary, division or other 
device, in connection with the offering for sale, sale or 
distribution of cigarettes in commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith 
cease and desist from advertising any such cigarette unless 
respondent makes in all advertisements of such cigarette a 
clear and conspicuous disclosure of the statement prescribed 
in Section 4 of the Public Health Cigarette Smoking Act of 
1969 (Public Law 91-222) which reads: 


"Warning: Thc Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous to Your Health." 


A. For the purposes of this Order, the term 
"cigarette" shall mean (A) any roll of tobacco wrapped in 
paper or in any substance not containing tobacco, and (B) any 
roll of tobacco wrapped in any substance containing tobacco 
which, because of its appearance, the type of tobacco used in 
the filler, or its packaging and labeling, is likely to be 
offered to, or purchased by, consumers as a cigarette described 
in subparagraph (A). 


B. For the purposes of this Order, the term "ad- 
vertisement"” shall mean all advertising in newspapers, maga- 
zines, and other periodicals published and distributed in the 
United States and other periodicals distributed primarily 
to members or units of the -Armed Forces of the United States 
located abroad, and advertisements appearing on billboards 
placed or located within the United States and in other materials 
as specified in Sections D, E, and F. 


=2- 
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Cs For the purposes of this Order, the term "clear 
and conspicuous disclosure" shall mean that 


1. The language of the warning statement shall 
be precisely as prescribed by Congress in Section 4 of 
the Public Health Cigarette Smoking Act of 1969. 


2. The warning statement shall be set in two 
horizontal lines parallel with the base of the advertise- 
ment, separated by leading equivalent to the lower case 
"x-height", excluding the ascending and descending 
letters, of the particular type size. In any case where 
the width of an advertisement in any printed medium is 
too narrow because of the columnar format, the warning 
statement may appear in three lines provided there is full 
compliance with all other requirements in this defini‘ tion. 


aa The warning statement in newspaper, magazine, 
and other periodical advertisements shall appear in 
Univers 47 (Fdy) type style. The type size to be 
employed shall be the following: 


10-point in newspaper, magazine, and other 
periodical advertisements of a trim 
size not larger than 65 square inches. 


12-point in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 65 square inches but 
not larger than 110 square inches. 


14-point type in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 110 square inches but 
not larger than 180 square inches. 


16-point type in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 180 square inches. 


A donble full-page or a multiple full-page advertisement 

in - iy non-tabloid newspaper shall contain a separate 
warning statement in 16-point type on each page. A 

double full-page or multiple full-page advertisement 

in any tabloid newspaper, magazine or other periodical 
Shall not be required to contain more than one warning 
statement but the type size requirement shall be determined 
by the total aggregated size of the entire advertisement. 
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An advertisement which occupies one full page and part of 
another page in any newspaper, magazine or other period: - 
cal shall not be required to contain more than one warning 
statement, but the type size requirement shall be deter- 
mined by the total aggregated size of the entire advertise- 
ment, and the warning statement shall appear on the full 
page on which the advertisement appears. An advertisement 
which occupies part of each of two or more pages in any 
newspaper, magazine or other periodical shall not be 
required to contain more than one warning statement, but 
the type size requirement shall be determined by the 

total aggregated size of the entire advertisement, and 

the warning statement shall appear on that page which 
contains the greater (or greatest) part of the advertise- 
ment. 


4. Every warning statement shall be set in a ruled 
rectangle. The size of the rectangle shall be determined 
by providing at both ends and at both top and bottom a 
space between the type block and the enclosing rule not 
less than the following spaces: where 10-point type is 
used in the warning statement, the rule shall be 8-points 
away from the type block; where 12-point type is used in 
the warning statement, the rule shall be 10-points away from 
the type block; where 14-point type is used in the warning 
statement, the rule shall be 12-points away from the type 
block; and where 16-point type is used in the warning 
Stateiwent, the rule shall be 14-points away from the type 
block. The width of the rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statement; 1/2-point where 12-point type is used in the 
- warning sta.ement; 3/4-point where 14-point type is used 
in the warning statement; and l-point where 16-point type 
is used in the warning statement. 


S. The werning statement shall be printed in black 
against a solid white background within the rectangle, and 
the enclosing rule shall be printed in black. 


6. The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
shall be a separate element in each advertisement and shall 
not contain or include any part of any picture, design, 
illustration or text within the advertisement. The warning 
statement in its rectangle shall not . 2 contained «r included 
as an integral part of any specific pictorial design or 
illustration; in particular, it shall not be made a 
constituent part of a reproduction of the package of ciga- 
rettes. Tle warning statement in its rectangle may be 
printed or superimposed upon any pictorial background 
portion of any advertisement. 


a 
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7. The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
may be positioned anywhere within the trim area of the 
advertisement, but snall n>t he positioned in the margin 
of any advertisement. 7 ‘2ctangle shall not be positioned 
immediately next to, or ‘7. diately contiguous to, any 
rectangular designs, e" ° >, or similar geometric forms 
(other than a picture -i ...: cigarette package) or immediate- 
ly contiguous to any t>”::.! matter appearing in the 
advertisement. 


8. Blurring %r i. iegibility of the warning statement 
in i-s rectangle ».-.-.ug for reasons beyond the control 
of the responde’ J not be in violation of this Order. 


D. On b: , . O£ a size 24-sheets and larger, the 
type size of the waru.n: statement shall be not less than 2 
inches in height, and the rectangle and the enclosing rule 
shall be of a size, shepe, contrast, and placement, propor- 
tionately corresponding t:o those specified in Subsections 
C-1, -2, -4, -5, -6, and -7 for newspaper, magazine, and 
other periodical advertisements of a trim size larger than 
180 square inches. On biiiboards of a size 6-, 7-, and 
8-sheets the type size shall be not less than 3/4 inches, 
on those of a size 2- through 5-sheets the type size shall 
be not less than 1/2 inch, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements c a trim 
size larger than 180 square inches. On l-sheet billboards 
the type size shall be not less than 24-points, and the 
rectangle and the enclosing rule shall be of a size, shape, 
contrast and placement, proportionately corresnonding to 
those specified in Subsections C-l, -2, -4, -5, -6 and -7 
for newspaper, magazine, and other periodical advertisements 
f a trim siz larger than 180 square inches. On all public 
transit side cards of any shape the type size shall be 
not less than 18-points, and the rectangle and the 
enclosing ruie srall be of a size, shape, contrast and 
placement, p~roooccionately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements of a trim 
size larger than 180 square inches. All public transit 
end cards shall comply with the minimum requirements for 
l-sheet billboards. The type style on any billboard or 
transit card shall be Univers 4/ (rdy) or a similar font. 
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E. On all point-of-sale promotional materials exhi- 
bited to cigarette purchasers, which have a surface contain- 
ing an advertising display area of more than 36 square inches, 
the warning statement within its rectangle shall be included 
in a type size proportional to the type size specified in 
the nearest page size category for newspaper, magazine, and 
other periodical advertisements, as specified in Subsec- 
tions C-1l, -2, -3, -4, -5, -6, and -7. In determining the 
size of the advertising display area in point-of-sale 
promotional materials consisting of two or more pages, 
the total advertising display area of each page on which 
any printed or graphic material appears shall be aggregated, 
and where the aggregate of the advertising display area, on 
which any printed or graphic material appears, exceeds 36 
square inches, the warning statement within its rectangle 
shall be placed on one of those pages and proportionalized 
to the size of that page in accordance with Section C. The 
warning statement shall not be required on any non-media 
advertising and promotional materials offered or given 
to consumers; nor shall the warning statement be required 
on any promotional materials which are not for public display 
or public consumer exposure, and are distributed to 
cigarette wholesalers, dealers, and merchants. 


F. All advertising contained ii non-point-of-sale 
leaflets, direct-mail circulars, paperback book inserts, 
and programs shall contain the warning statement within 
its rectangle in a type size proportional to the type size 
specified in the nearest page size category for newspaper, 
magazine, and other periodical advertisements, as speci- 
fied in Subsections C-l, -2, -3, -4, -5, -6, and -7. 


G. Sections C, D, E, and F of this Order shall 
become effective sixty (60) days after it is finally is- 
sued, but to meet the general and ordinary deadlines for 
submission of advertising copy established by the medium 
by or in which the advertisement is to <ppear, the require- 
ments of Sections C, D, E, and F shall not be applicable (a) 
te newspaper, magazine, or other periodical advertising 
for which the closing date on which an advertiser must, 
according to the regular schedule of that newspaper, maga- 
zine, or other periodical, deliver the advertising material 
in final form-to the printer, to the publisher, or as to 
spectacolor-type, to the production house, is less than 
forty-five (45) days after the date on which this Order 
shall become effective; (b) to advertising appearing on 
billboards for which copy must, .according to the earliest 
practical date for replacement, be delivered in final form 
to the printer or painted or assembled on such billboards 
less than forty-five (45) days after the date on which this 
Order shall become effective, but in any event, as to ad- 
vertising appearing on billboards Sections C, D, E, and F 

-§.. 
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shall become applicable one hundred eighty (180) days 

from the date this Order shall become effective; (c) to 
advertising printed on non-point-of-sale leaflets, direct- 
mail circulars, paperback book inserts, and programs which 
is delivered in final form to the printer less than forty- 
five (45) days after the date on which this Order shall 
become effective, but in any event, as to advertising 
printed on non-point-of-sale leaflets, direct-mail circu- 
lars, paperback book inserts, and programs, Sections C, 

D, E, and F shall become applicable one hundred forty 
(140) days from the date this Order shall become effec- 
tive; or (d) to point-of-sale promotional materials 
exhibited to cigarette purchasers, which have a surface 
containing an advertising display area of more than 36 
square inches, delivered in final form to the printer 

less than forty-five (45) days from the date this Order 
shall become effective. 


H This Order shall not be applicable to signs on 
factories, plants, warehouses, and other facilities related 
to the manufacture or factory storage of cigarettes, to 
corporat or financial reports, or to employment advertising, 
or to a “ising in tobacco trade publications not circu- 
lated tc nsumers. 


it. 


IT IS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each of its 
operating divisions or departments. 


IT IS FURTHER ORDERED that respondent notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporate respondent such as dissolution, assignment or sale re- 
sulting in the emergence of a successor corporation, the creation 
or dissolution of subsidiaries or any other change in the corpora- 
tion which may affect compliance obligations arising ovt of the 
order. 


IT IS FURTHER ORDERED that respondent shall, within sixty 
(60) days after service upon it of this order, file with the 
Commission a report, in writing, setting: forth in detail the 
manner and form in which it has complied with the order to cease 
and desist. 


By the Commission; Commissioner Jones' statement is attached. 


Cfo Qe Tobe 


Charles A. Tobin, 
Secretary. 


SEAL 


ISSUED: March 30, 1972 _7- 


EXHIBIT B--COMMISSION'S LETTER AUGUST 1, 1975 
ANNEXED TO VERIFIED COMPLAINT OF 
R. J. REYNOLDS TOBACCO COMPANY 


FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 20580 


R. J. Reynolds Tobacco Company, Inc. 
R. Jd. Reynolds Industries, Inc. 
Winston-Salem, North Carolina 27102 


Attention: Max Crohn, Esquire 
Assistant General Counsel 


Re: R. J. Reynolds Tobscco Company, Inc. 
Decket No. C-2184 


Dear Mr. Crohn: 


The Federal Trade Commission has determined that R. J. Reynolds 
Tobacev Company has violated the cbove-captioned order by falling 
in certain cigarette advertiseinents to disclose the required health 
werning and by failing in other cigarctiv advertisements to disclose the 
health warning in the clear and conspicuous manner that is required by 
he order. 


The Commission will, therefore, pursuant to the provisions of 
15 U.S.C. 56{a) 1), notify the Attorney General of its intention to com- 
imnee for these violations an action for civil penalties and other relief. 
For cextain other violations of the order, the Commission will hold a 
civil penalty action in abeyance for 180 days. If, however, at the 
oxpiration of that period, R. d. Reynelds Tobacco Company has not 
corrected these other violations, the Commission wilt seek civil penalties 
and other relief for them aa well. 


Tha Commissiva will immediately notity the Departinent of Justice of 
its intention to file a cornplaint for the following violations of the order: 


1) The advertisement of clgarcttes on display panels 
inserted since July 1973 into vending machines 
which fail to disclose the required health werning 
in violation of Section I-E of the order. 


lenis - ee ee ee Ss ae a tle = = tile = = — 


8U 
Exhtbit B Annexed to Verified Complaint 
of R. J. Reynolas Tobaeco Company 


R. J. Roynolds Tobacco Company, Inc. 2. 


2) ‘he advertiseinent of cigarettes on other promctional 
materials exhibited to the public since July, 1972, 
such es counter racks, matchbook dispensers, change 
mats, calendars end store hour signs, which fail to 
disclose the health warning or which disclose the 
health warning in a type size smaller thansthat 
required for the cntire advertising display erea, in 
violation of Section I-E or I-F of the order, 


3) The advertisement of cigarettes ia newspapers, 
magazines or other periodicals published and dis- 
tributed in the United States since July, 1972, which 
appeared to the public with a disclosure of the 
health warning in a type style or type size smaller 
than that required for the advertisement's trim size; 
or, a3 for cxample, the "Camel Dynamite Offer" and 
"New Winston Lights" advertisements, which 
positioned the warning rectangle immediately next 
to, or immediately contiguous to, other rectangular 
Gesigns, clements or similar gsometric forms, in 
violation of Sect’ n I-C of the order. 


4) Foreign language cigarette advertisements published 
* and distributed, or otherwise sxhibited to the public, 
since November 13, 1973, which violate tha order by 
disclosing the health warning in a language different 
from that principally used by the advertisement or 
in un inaccurate translation of the statement pre- 
scribe? by Congress in Section 4 of the Public 


Yr Cigarette Smoking Act of 1969. 
The Co) * 4 has also determined that R. J. Reynolds Tobacco 
Company has «.::: < to disclose the health warning on billboard and 


transit card advertisements clearly and conspicuously a3 required by 
ths order. Section I-D of the order specifies minimum type sizes for 
different sizes of billboards and transit cards. Compliance with that 
provision, however, does not satisfy the overriding vequirement 
established by the order that in these media the disclosure must be clear 


Exhtbit B Annexed to Verified Complaint 
of R. J. Reynolds Tobacco Company 


. Reyncld3s Tobacco Company, Ine, 


and conspicuous. Disclosures which conform to the minimum size pro- 
visions of Section I-D but which nonetheless are not of sufficient size 
for the warning to be read by those who view the advertisement cannot - 
be deemed to comply wich the order. 


Moreover, the Commission has also determined that the typographic 
composition of the health warning utilized by your company violates 
Sections I-S-2 and I-C-4 of the order by measuring the requisite leading 
and spacing distances from the type faces and not from the type shoulders. 


The Commission will not, however, immediately initia. ~ civil penalty 
action regarding violations pertaining to the size of the w..nine on bill- 
boards and transit cards or pertaining to the typographic req ir ents 
for the leading and spacing of the warning if those violations ar. wemedied 
within 130 days from receipt of thia order, 


The Comission received and carefully considered your cu npany's 
Statement cf Position prior to making its determination in this matter. 
By direction of the Commission. 


ED 
SIGNED AND uA 


Charles A. Tobin 
Scerstary 


H. Thomas Austern, Esquire 
c/o Covington & Burling 

$38 - 16th Street, N. W. 
Washington, D. C. 20006 


Iiorace R. Kornegay, Esquire 
c/o The Tobacco Institute, Inc. 
1776 K Street, N. W. 
Washingten, D. C. 20006 
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UNITED STATES CDISTRIC’ COURT 
SOUTHERN DISTRICT OF WweW YORK 
eed Pe P| 


LOEW'S THEATRES, INC., 

Plaintiff, : 

-~against- : 75 Civ. Yo so(c rN) 

LEWIS A. ENGHAN, Chairman, $ 
Federal-Trade Commission; VERIFIED COMPLAIN’ 
PAUL RAND DIXON, MAYO J. THOMPSON, : FOR DECLARATORY 
M. ELIZABETH HANFORD, and JUDGMENT AWD 
STEPHEN NYE, Members, Federal Trade : INJUNCTIVE RELIEF 
Commission; FEDERAL TRADE COMMISSION; 
EDVARD H. LEVI, Attorney General of 
«he United States; and UNITED STATES 
OF AMERICA, 


Defendants. 


Plaintiff, Loew's Theatres, Inc., for its Complaint 
herein, alleges as follows: 
Parties, Jurisdiction and Venue 
1. This is an action for a declaratory judgment that 


certain acts done and threatened to be done by the defendants 


in their official capacities are unauthorized by and contrary 


to law, ai’ for injunctive and certain other relief. 

2. This action crises under the Fifth Amendment to 
the Constitution of the United States, the Federal Trade Commis- 
sion Act (the “Act''), 38 Stat. 717 (1914), as amended, ae We shes 


§§41 et seq., and the Administrative Procedure Act, 5 J.S.C. 


Verified edie as Theatres, Inc. 
§§551 et seq. This Court has jurisdiction pursuant to the 
provisions of 28 U.S.C. §1331, 28 U.S.C. §1337, 28 U.S.C. §§2201- 
02, and 5 U.S.C. §§702-06. There exists between the parties an 
actual controversy, justiciable in character, in respect of 
which plaintiff requires a declaration of its rights by this 
Court. The matter in controversy exceeds the sum or value of 
$10,000, exclusive of interest and costs. 

3. Plaintiff Loew's Theatres, Inc. is a corporation 
incorporated under the laws of the State of New York. Plain- 
tiff's principal offices are located in New York, New York. 
Plaintiff, through its Lorillard division, is engaged in the 
manufacture, sale and distribution of cigarettes and other 
tobacco products. 

4. The defendant Federal Trade Commission ("'Cormis- 
sion") is a federal administrative agency created by the Federal 
T: ade Commission A.t, 15 U.S.C. §§41 et seq. The, defendant 


LEWIS A. ENGMAN is the Chairman of the Commission. The defend- 


ants PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH HANFORD, 


and STEPHEN NYE are members of the Commission. The defendant 
EDWARD H. LEVI is the Attorney General of the United States, 
wno is authorized by Section 16(a) of the Act, 15 U.S.C. §56(a), 
to institute suit against plaintiff in the name of defendant 
UNITED STATES OF AMERICA. All individual defendants are sued 


in their official capacities. 


A 84 


Vert fied Complaint of Loew's Theatres, 


5. The controversy between the parties arises over 


certain of plaintiff's advertisements and promotional materials 


for cigarettes, substantial portions of which were prepared or 
placed by plaintiff in this judicial district, and which were 
published and disseminated in this district. Venue is properly 
laid in this ¢ s-rict by virtue of 28 U.S.C. §1391(e). 


Statement of the Claim 


6. Beginning in or about June 1671, plaintiff, and 
upon information and belief, certain aes cigarette companies, 
voluntarily included 1n certain cigarette advertisements a 
depiction of the warning statement required to be placed on 
cigarette packages (but not in cigarette advertisements) 
pursuant to Section 4 of the Public Health Cigarette Smoking 
Act of 1969, 15 U.S.C. §1333 ("warning statement") On or 
about July 1, 1971, the Commission s2rved on plaintiff a 
proposed complaint which charged that plaintiff's disclosure 
of the warning statement in its advertising was insufficiently 
clear and conspicuous and therefore was a deceptive practice 
prohibited by Section 5 of the Federal Trade Commission Act, 
15 U.S.C. §45. Upon information and belief, similar proposed 
complaints were served on five other cigarette companies. 
Plaintiff, and upon information and belief, the five other 
cigarette companies, were offered a six-month period within 


which to negotiate settlements of the proposed complaints. 
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7. Thereafter, plaintiff and the five other cigarette 
companies jointly commenced intensive negotiations with the 
staff of the Commission which covered, inter alia, the 


format, type size, type style, and other minute details of 


the warning statement to be included in newspaper, magazine 
and billboard advertising, transit cards, leaflets, direct- 
mail circulars, programs and paperback book inserts, and the 
manner and extent to which the warning statement was to be 
depicted in point-of-sale ("POS") promotional material. The 
negotiations extended over many months, and culminated in 
six substantially identical consent agreements and orders, 
formally issued by the Commission on March 30, 1972 (the 
"“Orders"). A copy of the Order applicable to plaintiff is 
attached hereto as Exhibit A. 


8. At all*‘relevant times, plaintiff has diligently 


fulfilled its obligatipns under the Order. Plaintiff has estab- 


lishea detailed procedures to insure that advertising and promo- 
tional materials subject to the Order contain a warning s*atement 
conforming to the requirements of the Order. 

9. Since the Order became effective, the warning 
starenent in conformity with the Order has beén placed by plain- 
tiif and the other cigarette ‘companies in thousands of newspapers 


and magazine advertisements, POS pieces, billboards, and in other 
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advertising and promotional materials, which are covered by the 
Urder. 

10. In August and September 1972, plaintiff, and 
upon information and belief the five other cigarette companies, 


submitted compliance reports to the Commission as required 


by the Orders. Plaintiff's report of its compliance with 


the requirements of the Order included copies of current and 
representative advertisements and promotional material with 
the warning statement printed in conformity with the terms 
of the Order. In December 1972, the Commission advised plaintiff, 
and upon information and belief, each of the other five cigarette 
companies, that "on the assumption that the information 
submitted [in the compliance report] is accurate aud complete, 

no compliance action by the Commission is indicated at 
this time." 

11. Ina report dated Decernver 31, 1972, the 
Coumission publicly and officially reported to the Congress, 
pursuant to 15 U.S.C. §1337, that: 

“Advertisements containing the disclosure 

statement in the format required by these 

orders began to appear in May of 1972, and 

by the end of October, all cigarette adver- 

tisements observed by th Commission staff 


were being published in accordance with the 
terms of these orders."' (Federal Trade 


Commission Report to Congress, December 31, 
L972, Ps: &.) 
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12. In its next annual report to Congress, dated De- 
cember 31, 1973, but actually issued on January 23, 1974, the 
Commission publicly and officially repeat:ed that "by October of 
1972, almost all cigarette advertising published in this country 
wes in compliance with the terms" of the Orders. (Federal Trade 
Commission Report to Congress, December 31, 5933... 8s 3.0 

13. Plaintiff, relying in good faith on the Commis- 
sion's approval of its compliance report and on the Commission's 
official reports to Congress, believed that the Commission had 


accepted the manner in which plaintiff depicted the warning 


statement as fully conforming to the requirements of the 


Order and plaintiff prepared and placed its advertisements 


and promotional material in accor Jance with that reliance. 

14. By letter dated March 25, 1974, the Commission's 
staff informed plaintiff that "The Compliance Division is insti- 
tuting an inquiry into the manner of [plaintiff's] compliance" 
with ssucebe provisions of the Order. Plaintiff fully cooperated 
in the ensuing investigation. Upon information and belief, in 
response to plaintiff's repeated requests that there should 
be discussions as to what would avoid future controversy 
regarding plaintiff's advertising and promotional materials, 
the staff repeatedly informed plaintiff's counsel that, as a 


pre-condition to such discussions, plaintiff would have to 
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agree to join with the other five cigarette companies whcse 
compliance was similarly questioned in a lump sum payment of 
about six million dollars as penalties for alleged past 
violations of the Orders. Plaintiff would not and could not 
accept this demand because plainti<f had not violated the Order 
and the staff's demand gave no assurance that future controversy 
would be avoided. 

15. By letter to plaintiff, dated August 1, 1975, 
and upon information and belief, by let ‘s to the five other 
cigarette companies, the Commission stated that it “had 
determined" that plaintiff and earch of the other five cigarette 
companies "ha[{ve] violated" the Orders in various respects. 

The letter stated that the Commission had determined to 
commence "an action for civil penalties and ovher relief" 

with respect to certain alleged violations of the Order. 

With only a few exceptions, the Commission's letter to 
plaintiff failed to even identify the specific advertisements 
and promotional materials which the Commission deemed to be 
violative of the Order, nor did it indicate what measures 
plaintifé should take to bring its advertisir. into compliance. 
With respect to other alleged violations, the Commission 


stated that it would "hold a civil penalty acv.ion in abeyance 


for 180 days," but if at the expiration of such period 


R oy 
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plaintiff had not "corrected" these violations in accordance 
with the Commission's demands, "civil penalties and other 
relief" would be sought by the Commission for such alleged 
violations. A copy of the Commission's August 1, 1975 letter 
to plaintiff is attached hereto as Exhibit B. 

16. The determinations in the Commission's letter 
that plaintiff violated the Order are largely vague and ambigu- 
ous, and to the extent they can be understood, are based on 
erroneous and unwarranted interpretations of the express terms 
of the Order. These determinations repudiate the Commission's 
report to Cungress that plaintiff's advertising was in compliance 
with the Order, disregard plaintiff's good faith reliance on 
such statements, and are inconsistent with the Commission's 
earlier acceptance of plaintiff's compliance report. 

17. By reason of the provisions of Section 5 of the 


Act, 15 U.S.C. §45, and paragraph 8 of the Agreement for a 


Consent Order, the Commission's determination exposes plaintifé 
to the immediate and continuing threat of substantial civil 
penalties. 

18. The Ganndvetents August 1, 1975 letter has a 
direct and immediate effect on the day-to-day business of plain- 
tiff, which advertises continually and extensively to promote 


the sale of its products. Plaintiff would encc.nter serious 
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difficulties in altering its advertising because the Commission 


has never specified the corrective measures it considers neces- 
sary for compliance with the Order. Moreover, even if the Cor- 
nission had informed plaintiff with sufficient specificity of 
the changes it believes should be made in plaintiff's advertis- 
ing, compliance with the Commission's interpretation would re- 
quire substantial and costly revisions by plaintiff to millions 
of dollars worth of advertising and promotional materials. 

19. By reason of the yenerai and ordinary deadlines 
for the submission of advertising copy eevablianel by various 
media, it would be impossible for plaintiff forchwith to revise 
all of its advertising and promotional materials. As recognized 
by the provisions of paragraph G of the Order (Exhibit A, at 6-7), 
lead times ranging from 45 to 180 days are required with respect 
to advertising and promotional copy. 

20. As a result of the Commission's letter to plain- 
titf dated August 1, 1975, plaintiff has been put in jeopardy 
either of having to discontinue at great “~.pense advertising and 
»romotional practices which plaintiff tas been advised and be- 
lieves in goed faith to be lawful and in compliance with the re- 
quirements of the Order, or alternatively of continuing to utilize 


such advertising and promotional materials at the risk of incur- 


ring enexmous and ever higher-mounting civil penalties. This 
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very real dilemma is compounded by the Commission's failure to 
specify sufficiently the respects in which it believes p.iain- 
tiff's advertising to be in violation of the Order. 

21. Plaintiff has no prompt, adequate and effective 
remedy at law, and the present action is the only available means 
for the protection of plaintiff's rights. Unless the Court 
grants plaintiff the relief sought herein, plaintiff willbe 
effectively deprived of its property without due process of law, 
in violation of the Fifth Amendment to the United States 
uci eae. plaintiff will be denied the right to effective 
judicial review of agency action, guaranteed by the Adminis-~ 
trative Procedure ac:., and plaintiff will otherwise suffer 
irreparable injury. 

Wh, NEPORE, plaintiff aa Theatres, Inc. respect- 


fully prays this Court: 


- 


# 


(i) To issue a judgment declaring that the determi- 
nations set forth in the Commission's letter aepea August 1, 
1975, are inconsistent with the provisions of the Order and 
are otherwise contrary to law; 
(ii) To issue a judgment declaring that plaintiff 
is nut liable for civil penalties; 
(iii) To enter an order staying, pending final 


judgment, the accumulation of penalties under Section 5 
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of the Act, 15 U.S.C. §45, for alleged violations of the 


Order; and 


(iv) To grant such other and further relief as 


the Court may deem just and appropriate. 


Dated: New York, New York 
August 15, 1975 


WEIL, GOTSHAL & MANGES 
/ 


fi 


eS 


767 Fitth Avenue 
New York, New York 10022 
(212) 758-7800 


Attorneys for Plaintiff 
Loew's Theatres, Inc. 


Of Counsel: 
Ira M. Millstein 
Irving Scher 
Joseph W. Gelb 


(Verified) 


EXHIBIT A--CONSENT ORDER TO CEASE AND DESIST ANNEXED TO 
VERIFIED COMPUAINT OF LOEW'S THEATRES, INC. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Conmissioners: Miles W. Kirkpatrick, Chairman 
Paul Rand Dixon 
Everette MacIntyre 
Mary Gardiner Jones 
David S. Dennison, Jr. 


In the Matter of 


LORILLARD, a Division of 
Loew's Theatres, Inc., 


DOCKET NO. C-2180 


a corporation. 


DECISION AND ORDER. 


ee ee ee eee ee ee 


The Conunission having heretofore determined to issuc 
its complaint charging the respondent named in the caption 
hereof with violation of the Federal Trade Commission Act; 
and the respondent having been served with notice of said 
determination end with a copy of the complaint the Commission 


intended to issue, together with a proposed form of order; 
and 


The respondent and Sounsel for the Commission having 
thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional 
facts set forth in the complaint to issue herein, a’state- 
ment that the signing of said agreement is for settlement. 
purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required 
by the Comunission's Rules; and 


Th + Conmission having considered the agreement and 
having accepted same, and the agreement containing consent 
order having thereupon been placed on thé public record for 
a period of thirty (30) days, and having duly considered the 
connents filed thereafter pursuant to Section 2.34(b) of its 
Rules, now in further conformity with the procedure prescribed 
in 62.34{b) of its Rules, the Commission hereby issues its 
complaint in the form contemplated by said agreement, makes 


the following jurisdictional findings, and enters the following 


order: 


deh 


OE) FETT EDS ETP SOLD OD EE II SLE LOLI TOL PII SO, LOL TT CLIT IT SOOT NEIL OE i PY TOE, EE OE 


e 


» 
oe 
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e 


Ne Respondent Lorillard, a Division of Loew's Thc tres, 
Inc., is a corporation organized existing and doing business 
under and hy virtue of the laws of the State of New York, with 
its principal office and place of business located at 260 East 
42nd Strett, in the City of New York, State of New Ycrk. 


yap ‘he Federai Trade Commission has jurisdiction of 
the subject matter of this proceeding and of the respondent, 
and the proceeding is in the public interest. 


ORDER 
5. 


IT IS ORDERED that respondent Lorillard, a Division of 
Loew's Theatres, Inc., a corporation, its successors and 
assigns and respondent's officers, agents, representatives 
and employees directly or through any corrcration, subsidiary, 
Givision or other device, in connection with the offering for 
sale, sale or distribution of cigarettes in commerce, as "commerce" 
is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from advertising any such cigarette unless 
respondent makes in all advertiséments of such cigarette a 
clear and conspicuous disclosure of the statement prescribed 
in Section 4 of the Public Health “icarette Smoking Act of 
1969 (Public Law 91+222) which read: 


"Warning: ‘The Surgeon Generui tas Determined That 
Cigarette Smoking Is Dangerous to Your Health." 


A. For the purposes of this Order, the term 
"cigarette" shall mean (A) any roll of tobacco wrapped in 
paper or in any substance not containing tobacco, and (B) any 
roll of tobacco wrapped in any cubstance containing tobacco 
which, because of its appearance, the type of tobacco used in 
the fiiler, or its packaging and labeling, is likely to be 
offered to, or purchased sy, consumers as a cigarette described 
in subparagraph (A). 


B. For the purposes of this Order, the term “ad- 
vertisement" shall mean all advertising in newspapers, maga- 
zines, and other periodicals published and distributed in the 
United States and other peristdicals distributed primarily 
to members or units of the Armed Forces of the United States 
located abroad, and advertisements appearing on billboards 
placed or located within the Unite? States and in other materials 
as specified in Sections D, E, and F. 
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Cc. For the purposes of this Order, the term “clear 
and conspicuc’s disclosure" shall mean that 


1. The language of the warning statement shall 
" be precisely as prescribed by Congress in Section 4 of 
‘ the Public H:alth Cigarette Smoking Act 01 i969. 


rape The warning statement shall be set in two vA, 
horizontal lines parallel with the base of the advertise- 
ment, separated by leaaing equivalent to the lower case 
“x-height", excluding the ascending and descending 
letters, of the particular type size. In any case where 
the width of an advertisement in any printed medium is 
too narrow because of the columnar format, the warning 
statement may appear in three lines provided there is full 
compliance with all other requirements in this definition. 


3. The warning statement in newspaper, magazine, 
and other periodical advertisements shall appear in 
Univers 47 (Fdy) type style. The type size to be 
employed shall be the following: 


10-point type......... in newspaper, magazine, and other 
periodival advertisements of a trim 
size not larger than 65 square inches. 


L2-point typ@..cccevecc in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 65 square inches but 
not larger than 110 Square inches. 


14-point type.........in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 110 square inches but ; 
not larger. than 180 square inches. ’ 


16-point type.........in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 180 square inches. 


A double full-page or a mitiple full-page advertisement 
in any non-tabloid newspaner shall contain a separate 
warning statement in 16-point type on each page. A 
double full-page or multiple full-page advertisement 

in any tabloid newspaper, magazine or other periodical 
shall not be required to contain more than one warning : 
statement but the type size reguirement shall be determined 
by the total aggregated size of the entire advertisement. 


o 3e 
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An advertisement which occupies one full page and part of 
another page in any newspaper, magazine or other periodi- 
cal shall not be required to contain more than one warning 
statement, but the type size requirement shall be deter- 
mined by the total aygregated size of the entire advertise- 
ment, and the warning statement shall appear on the full 
page on which the advertisement appears. An advertisement 
which occupies part of cach of two or more payes in any 
newspaper, magazine or other periodical shall not be 
required to contain more than one warning statement, but 
the type size requirement shall be determined by the 

total aggregated size of the entire advertisement, and 

the warning statement shall appear on that page which 
contains the greater (or greatest) part of the advertise- 
ment. : 


4. Every warning statement shall be set in a ruled 
rectangle. The size of the rectangle shall be determined 
by providing at botn ends and at both top and bottom a 
space between the type block and the enclosing rule not 
less than the following spaces: where 10-pcint type is 
used in the warning statement, the rule shall be 8-points 
away froin the type block; where 12-point type is used in 
the. warning statement, the rule shall be 10-points away from 
the type block; where 14-point. type is used in the warning 
Stacciwent, the rule shall be 12-points away from the type 
block; and where 16-point type is used in the warning 
statement, the rule shall be 14-points away from the type 
block. ‘The width of the rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statement; 1/2-point where 12-point type is used in the 
warning statement; 3/4-point where 14-point type is used 
in the warning statement; and l-point where 16-point type 
is used in the warning statement. 


5. The warning. statement shall be printed in black 
against a solid white background within the rectangle, and 
the enclosing rule shall be printed in black. 


6. The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
Shall be a separate element in each advertisement and shall 
not contain or include any part of any picture, design, 
illustration or text within the advertisement. The warning 
statcment in its rectangle shall not be contained or included 
as an integral part of any specific pictorial design or 
illustration; in particular, it shall not be made a 
constituent part of a reproduction of the package of ciga- 
rettes. The warning statement in its rectangle may be 
printed or superimposed upon any pictorial background 
portion of any advertisement. 
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: The warning statement in its rectangle in any 
newspaper, magazine, Or other periodical advertisement 
may be positioned anywhere within the trim area of the 
advertisement, but shall not be positioned in the margin 
of any advertisement. The rectangle shall not be positioned 
immediately next to, or immediately contiguous to, any 
rectangular designs, elements, or similar geometric forms 
(other than a picture of the cigarette package) or immediate- 
ly contiguous to any textual matter appearing in the 
advertisement. 


8. Blurring or illegibility of the warning statement 
in its rectany’e occurring for reasons beyond the control 
of the respondent shall not be in violation of this Order. 


D. On billboards of a size 24-sheets and larger, the 
type size of the warning statement shall be not less than 2 
inches in height, and the rectangle and the enclosing rule 
shail be of a size, shape, contrast, and placement, propor- 
tionately corresponding to those specified in Subsections 
C-1, -2, -4, -5, -6, and -7 for newspaper, magazine, and 
other periodical advertisements of a trim size larger than 
180 square inches. On billboards of a size 6-, 7-, and 
8-sheets the type size shall be not less than 3/4 inches, 
on those of a size 2- through 5-sheets the type size shall 
be not less than 1/2 inch, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proporticnately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements of a trim 
size larger than 180 square inches. On l-sheet billboards 
the type size shall be not less than 24-points, and the 
rectangle and the enclosing rule shall be of a size, shape, 
contrast and placement, proportionately corresponding to 
those specified in Subsectivcns-C-l, -2, -4, -5, -6 and -7 
for newspaper, magazine, and other periodical advertisements 
of a trim size larger than i80 square inche:. On all public 
transit side cards of any shape the type size shall be 
not less than 18-points, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
Magazine, and other periocical advertisements of a trim 
Size larger than 180 syre inches. All public transit 
end cards shall comply with the minimum requirements for 
l-sheet billboards. The type style on any billboard or 
transit card shall be Univers 47 (Fdy) or a similar font. 
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E. On all point-of-sale promotional materials exhi- 
bited to cigarette purchasexs, which have a surface contain- 
ing an advertising display area of more than 36 square inches, 
the warning statement within its rectangle shall be included 
in a type size proportional to the type size specified in 
the nearest page size category for newspaper, magazine, and 
other periodical advertisements, as specified in Subsec- 
tions C-l, -2, -3, -4, -5, -6, and -7. In determining the 
size of the advertising display area in point-of-sale 
promotional materials consisting of two or more pages, 
the total advertising display area of each page on which 
any printed or graphic material appears shall he aggregated, 
and where the aggregate of the advertising display area, on 
which any printed or graphic material appears, exceeds 36 
square inches, the warning statement within its rectangle 
shall be placed on one of those pages and proportionalized 
to the size of that page in accordance with Section C. The 
wa-ning statement shall not be required on any non-media 
advertising and promotional materials offered or given 
to consumers; nor shall the warning statement be required 
on any promotional materials which are not ror public display 
Or public consumer exposure, and are distributed to 
cigarette wholesalers, dealers, and merchants. 


F. All advertising contained in non-point-of-sale 
leaflets, direct-mail circulars, paperback book insects, 
and programs shall contain the warning statement within 
its rectangle in a type size proportional to the type size 
specified in the nearest page size category for newspaper, 
magazine, and other periodical advertisements, as speci- 
fied in Subsections C-l, -2, -3, -4, -5, -6, ane -7. 


G. Sections C, D, E, and F of this Order shall 
become effective sixty (60) days after it is finally is- 
sued, but to mect the general and ordinary deadlines for 
subwission of advertising copy established by the medium 
by ov in which the advertisement is to appear, the require- 
ments of Sections C, D, E, and F shall not be applicable (a) 
to newspaper, magazine, or other periodical advertising 
for which the closing date on which an advertiser must, 
according to the regular schedule of that newspaper, maga- 
zine, or other periodical, deliver the advertising material 
jn final form to the printer, to the publisher, or as to 
Spectacolor-type, to the production house, is less than 
for'y-five (45) days after the date on which this Order 
Shall become effective; (b) to advertising appearing on 
billboards for which copy must, according to the earliest 
practical date for replacement, be delivered in final form 
to the printer or painted or assembied on such billboards 
less than forty-five (45) days after the date on which this 
Order shall become effective, but in any event, as to ad- 
vertising appearing on billboards Sections C, D, E, and F 

-6~- : 
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shall become applicable one hundred eighty (180) days 

from the date this Order shall )hecome effective; (c) to 
advertising printed on non-point-of=sale leaflets, direct- 
mail circulars, paperback book inserts, and programs which 
is delivered in final form to the printer _ess than forty- 
five (45) days after the date on which this Order shall 
become effectiv=, but in any event, as to advertising 
printed on non-point-of-sale leaflets, .dircoteetil-circu- 
lars, paperback book inserts, and programs, Sections C, 

D, E, and F shall become applicable one !tvandred forty 
(140) days from the date this Order shall become effec- 
tive; or (d) to point-of-sale promotional materials 
.exhibited to cigarette purchasers, which have a surface 
containing an advertising display area of more than 36 
square inches, delivered in final form to the printer 

less than forty-five (45) days from the date this Order 
shall become cffective. 


H. This Order shall not be applicable to signs on 
factories, plants, warehouses, and other facilities related 
to the manufacture or factory storage of cigarettes, to 
corporate or financial reports, or to employment advertising, 
or to advertising in tobacco trade publications not circu- 
lated to consumers. 


It. 


IT IS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each of its 
operating divisions or departments. 


IT IS FURTHER ORDERED that respondent notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporate respondent such as dissolution, assignment or sale re- 
sulting in the emergence of a successor corporation, the creation 
or dissolution of subsidiaries or any other change in the corpora- 
tion which may affect compliance obligations arising out of the 
order. 


If IS FURTHER ORDERED that. respondent shall, within sixty 
(60) days after service upon it of this order, file with the 
Commission a report, in writing, setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist. 


By the Commission; Commissioner Jones' statement is attached. 


SBAL Cher wyies 
rles A. Tobin, 


Secretary. 


ISSUED: Merch 30, 1972 “Jo 
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Statement of Commissioner Jones 


I dissent to the Commissior's acceptance of these 
consent agreements because of their provisions respecting 
the clear and conspicuous disclosure requires. "ts of the 
Warning. The Commission had no proper empir «al or 
clinical basis on which to support the inst order 
provisions and hence had no reason to believe that the 
required disclosures would in fact be clear and conspicuous 
to the casual readers of the magazines in which these 
advertisements are intended to appear, 


A 


FXHIBIT B--COMMISSION'S LETTER AUGUST 1, 1975 ANNEXED TO 
VERIFIED COMPLAINT OF LOEW'S THEATRES, INC. 


FEDERAL TRAC™ COMMISSION 
WASHINGTON, OD. C. 20580 


OrFrice OF THE SE “RETARY 


aUG1 = 1975 


Lorillard Division 

Loew's Theatres, Inc. 

200 East 42nd Street 

New York, New York 10017 


Attention: Arthur Stevens, Esquire 
General Counsel 


Lorillard, a Division of Loew's Theatres, Inc. 
Docket No. C-2180 


Dear Mr. Stevens: 


The Federal Trade Commission has determined that Lorillard has 
violated the above-captioned order by failing in certain cigarette adver- 
tisements to disclose the required health warning and by failing in other 
cigarette advertisements to disclose the health warning in the clear and. 
conspicuous manner that is required by the or ler. 


The Commission will, therefore, pursuant to the provisions of © 
15 U.S.C. 56(a) (1), notify the Atlorney General of its intention to com- 
mence for these violations an action for civil penalties and other relief. 
For certain other violations of the order, the Commission will hold a 
civil penalty action in abeyance for 180 days. If, however, at the 
expiration of that period, Lorillard has not corrected these other 
viointions, the Commission will seek civil penalties and other relief for 
them as well. 


The Commission will immediate'y notify the Department of Justice of 
its intention to file a complaint for the following violations of the order: 


1) The advertisement of cigarettes on display panels 
inserted since July 1972 into vending machines 
which fail to disclose the required health warning 
in violation of Section I-E of th2 order. 


- 
FES OL ee 
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Iwrillard Division 


The advertisement of cigarettes on other promotional 
materials exhibited to the public since July, 1972, 
such as paperks::k book inserts, counter racks and 
the Kent calendar envelope which fail to disclose the 
health warning or which disclose the health warning 
in a type size smaller than that required for the 
entire advertising display area in violation of 
Section I-E or I-F of the order. 


The advertisement of cigarettes in newspapers, 
magazines or other periodicals published and dis- 
tributed in the United States since July, 1972, which 
appeared to the public with a disclosure of the 
health warning in a type style or type size smaller 
than that required for the advertisement's trim size; 
or, as for example, the "Kent Championship Sweep- 
stakes" and "The Newport Sweepstakes" advertise- 
ments, which positioned the warning rectangle 
immediately next to, or immediately vontiguous to, 
other rectangular designs, elements or similar 
geometric forms, in violation of Section I-C of the 
order. 


Foreign language cigarcite advertisements published 
and distributed, or othcrwise exhibited to the public, 
since November 13, 1973, which violate the order by 
disclosing the health warning in a language different 
from that principally used by the: advertisement or 

in on inaccurate translation of the statement pre- 
scribed by Congress in Section 4 of the Public 
Ilealth Cigarette Smoking Act of 1969. 


The Commission has also determined that Lorillard has failed to 
disclose the health warning on billboard and transit card advertise:rents 
clearly and conspicuously as reqrvired by the order. Section I-D of the 
order specifies minimum type sizes for different sizes of billboards and 
transit cards. Compliance with that provision, however, does noi satisfy 
the overriding requirement established by the order that in these media 
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Lovillard Division 3. 


the disclosure must be clear and conspicuous. Disclosures which conforin 
to the minimum size provisions of Section I-D but which nonetheless are 
not of sufficient size for the warning to be read by those who view the 
advertisement cannot be deemed to comply with the order. 


Moreover, the Commission has also determined that the typographic 
composition of the health warning utilized by your company violates 
‘Sections I-C-2 and I-C-4 of the order Ly measur :.g the requisite leading 
and spacing distances from the type faces and not from the type shoulders. 


The Commission will not, however, immediately initiate a civil penalty 
action regarding violations pertaining to the size of the warning on bill- 
boards and transit cards or pertaining to the typographic requi"ements 
for the leading and spacing of the warning if those violations are remedied 
within 180 days from receipt of this order, ° 


The Commission received and carefully considered your company's 
Statement of Position prior to making its determination in this matter. 


Charles A. Tobin 
Secretary 


By dirertion c*® the Commission. 
y 


ce: H. Thoms Austern, Esquire . \ 
c/o Covington & Burling 
888 - ivtii Street, N. W. / 
Washington, D. C. 20006 


Horace R. Kornegny, Esquire 
“/o The Tobacco Institute, Inc. 
1776 K Strect, N. W. 
Washington, D. C. 20006 
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SOUTHERN DISTRICT OF NEW YORK 


AMERICAN BRANDS, INC., 
Plaintiff, 
-against- 


FEDERAL TRADE COMMISSION; 

LEWIS A. ENGMAN, Chairman, Federal 
Trade Commission; 

PAUL RAND DIXON, 

MAYO J. THOMPSON, 

M. ELIZABETH HANFORD, and 
STEPHEN NYE, Members, Federal 

Tr -de Commission; 

EL. DH. LEVI, Attorney General 
of the United States; and 

UN'TED STATES OF AMERICA, 


Defendants. 


UNITED STATES DISTRICT COURT FOR THE 


VERIFIED COMPLAINT OF AMERICAN BRANDS, 


INC. 


.* 


75 Civ. ( ) 


VERIFIED COMPLAINT FOR 
DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


Plaintiff, by its attorneys, complaining of the 


defendants, alleges: 


Parties, Jurisdiction ani Venue 


1. Plaintiff, American Brands, 


Inc. ("American"), 


is a New Jersev corporation with its principal place of 


business at 24) Park Avenue, New York, New York. Plaintiff 


is, among other things, engaged in the manufacture, sale 


and distribution of cigarettes. 


2. Defendant, Federal Trade Commission ("FTC"), 


created and established by an Act of Congress known 
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as the Federal Trade Commission Act, 15 U.S.C. § 41 et seg. 


(theo Ack?) 


3. Defendant, Lewis A. Engman, is the Chairman 
of the FTC and defendants Paul Rand Dixon, Mayo J. Thompson, 
M. Elizabeth Hanford and Stephen A. Nye, are Commissioners 


of the FTC. 


4. Defendant, Edward H. Levi, is the Attorney 
General of the United States, who is authorized by § 16 (a) 
of the Act, 15 U.S.C. § 56(a), to institute suit against 


American in the name of defendant, United States of America. 


5. All individual defendants are sued in their 


official capacities. 


6. This action arises under the Act, 15 U.S.C. 


§ 41 et seq., the Administrative Procedure Act, 5 U.S.C. 


§ 551 et seq. and the First and Fifth Amendments to the 


Constitution of the United States of America. This Court 
has: jurisdiction: under 29. U.S.C. '$§).1331,- 1337;,. 2201 and 
2202 and 5 U.S.C. §§ 702-06. The amount in controversy 
exceeds the sum of ten thousand dollars, exclusive of in- 
terest and costs, and there exists betwee1 the parties an 
actual controversy, justiciable in character, in respect 


of which American requires a declaration of its rights. 


7. Venue is properly laid in this district by 


virtue Of:28.0.8.C..'§ F392 te}. 
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Statement of Facts 
Common to All Counts 


8. On July 1, 1971, the FTC sent American a pro- 


posed complaint to be issued against American if a voluntary 


agreement could not be reached with American disposing of 
the proposed claims. The proposed complaint alleged that 
cigarette advertising of American violated Section 5 of 
the Act in that the advertising failed to include a clear 
and conspicuous disclosure of the warning statement pre- 
scribed for cigarette packages (but not for cigarette 
advertising) in Section 4 of the Public Health Cigarette 
Smoking Act of 1969, 15 U.S.C. § 1333 (herein "warning 
statement"). A copy of that proposed complaint is 


attached as Exhibit A. 


9. Identical proposed complaints were sent to 
five other cigarette manufacturers at the same time. 
American and those five cigarette manufacturers are re- 
ferred to herein as “cigarette manufacturers" or "manu- 


facturers." 


10. Thereafter in accordance with the desire of 
the FTC Staff for unified negotiation, the six cigarette 
manufacturers designated three representatives to nego- 
tiate for them jointly with the FTC Staff to reach volun- 


tary agreements. 


ll. Over a seven-month period from July 1, 1971 
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to January 31, 1972, the FTC Staff and the representatives 
of the cigarette manufacturers negotiated identical, novel, 
detailed and sweeping Consent Orders. The proposed orders 
which had accompanied the proposed complaints would have 
required the cigarette manufacturers to cease and desist 
from all advertising which did not clearly and conspicuously 
disclose the warning statement. The proposed orders did not 
define "clear and conspicuous disclosure" and at the outset 
of the negotiations, the FTC Staff and counsel for the cig- 
arette manufacturers agreed that it would be imperative to 
endeavor to particularize what clear and conspicuous dis- 
closure would require by providing concrete specifications 


for the advertising warning statement. 


12. The negotiations regarding a warning 
statement in advertising covered, among other things, 
the format, type size, type style, and other minute de- 
tails with respect to newspaper, magazine and billboard 
advertising, transit cards, and paperback book inserts 
and the manner and extent to which the warning state- 
ment was to be included in certain point-of-sale pro- 


motional material. 


13. These negotiations were closely monitored 
by the Commission itself which reviewed "mock-up" adver- 
tisements demonstrating alternative presentations of the 


warning statement, and approved or rejected various 
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approaches which its Staff and the cigarette manufacturers 


had developed. 


14. The negotiations initially focused on a 
definition of clear and conspicuous disclosure for news- 
paper and magazine advertisements. The FTC Staff's first 
proposal, on August 9, 1971, was for an octagonal-shaped 
warning statement simulating a traffic stop sign, to be 
printed in black against a white background, which would 
occupy a fixed area of 10 to 12 percent of the total ad- 


vertisement. 


15. The cigarette manufacturer's counterpro- 
posal contemplated that the warning statement would 
appear in two lines and would be framed in a ruled rec- 


tangle. That proposal was patterned on the warning state- 


ment which, since May 1971, had been formulated by The New 


York Times for its cigarette advertising. The type size 

of the text would be either 8, 10, 12, or 14 pts., depending 
on which of four size categories into which the overall 
dimensions of each advertisement would fall. The New 

York Times requirement had been 8 pts. regardless of the 


size of the ad. 


16. The space -- or "leading" -- between 
the two lines of the text and the spacing between the text 
and the ruled rectangle would likewise vary in accordance 


with those four size categories. The approach that the 
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inds, Inc. 


manufacturers’ counterproposal advanced became the basis 
Pp 


for the negotiations from which Section C of the final 
Consent Order evolved. A copy of the final Co.usent Order 


is attached as Exhibit B. 


17. The FTC Staff advanced two difficulties 
with the manufacturers' counterproposal (i) The warning 
statement it provided for was considered too small and 
(ii) it would not invariably appear in black against a 
white background. Ensuing discussion centered on those 


two points. 


18. On September 28, 1971, the FTC Staff and 
the representatives of the cigarette manufacturers made a 
presentation to a group of Commissioners, including the 
then Chairman Kirkpatrick. The Chairman intimated that 
the manufacturers' rectangular format might prove accept- 
able if the warning statement were enlarged and if it 
appeared in black against a white background. The 
Chairman also requested the opportunity to compare the 
mock-ups that the manufacturers had prepared with the 
proposals to the Staff. On September 30, these mock-ups 


were transmitted to him. 


19. On November 12, 1971, the manufacturers 
agreed to present the warning statement in black against 
a white background but declined to increase the warning 


statement's size. On November 15, the FTC Staff made a 
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further presentation to the full Commission, and the Com- 
mission reportedly again reviewed mock-ups -- now in the 
black-on-white format -- illustrating the cigarette manu- 
facturers' proposal. The statf advised that the Commis- 
sion had expressed its readiness to accept the proposal 
if the warning statement were increased four points for 
each size category of advertisement. The manufacturers 
proposed an increase of two points and, at a meeting with 
the industry negotiators on December 3, 1971, the FTC 
Staff reported that this increase was acceptable to the 


Commission. 


20. From the December 3, 1971 session forward, 
the negotiators began focusing on the remaining provisions 


to be included in the Consent Order. 


21. One of the first subjects addressed by the 
negotiations was the proper format for the warning state- 
ment on billboards. At the very outset, the FTC Director 
of the Bureau of Consumer Protection indicated his position 
that it was impracticable for the billboard warning state- 
ment to be readily readable by passing motorists. He agreed 
that it would be sufficient if the warning statement were 
readable to a pedestrian walking past the billboard. In 
accordance with this Staff position, the manufacturers pre- 
pared a mock-up of a warning statement for a 30-sheet bill- 
board in which the warning statement lettering was two 


inches in height. On December 9, 1971, the Staff vieweu 


A 


Verified Complaint of American Brands, Inc. 


this mock-up and expressed its satisfaction with it. The 
specifications embodied by that mock-up were adopted and 


are now contained in Section D of the Consent Order. 


22. On December 3, 1971, the manufacturers ex- 
pressed their fear that newspaper and magazine production 
practices beyond their control might cause defects in the 
appearance of the warning statement. The Staff acknowledged 
this practical problem and, accordingly, a provision was 
drafted shielding the manufacturers from responsbility for 
"blurring or illegibility”" of the warning statement occurring 
because of the printing techniques used by publications. 


That provision is now Section C.8 of the Consent Order. 


23. The problem of "newspaper shrinkage” was never 
mentioned during the negotiations, nor did the negotiators 
ever discuss displaying the warning statement on cigarette 


vending machines. 


24. The FTC Director of the Bureau of Consumer 
Protection also indicated on December 3, 1971, that the 
warning statement should only appear on large point-of-sale 
promotional pieces with cigarette "advertising display areas." 
To reflect this position, it was eventually decided that 
only point-of-sale pieces whose “advertising display area" 
exceeded 36 square inches would be required to exhibit a 
warning statement. That "36 square inch" requirement is 


now contained in Section E of the Consent Order. Further 
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Section E provided that the warning statement was not re- 
quired on any non-media advertising and promotional materials 


offered or given to consumers. 


25. Late in December, 1971, the cigarette manu- 
facturers again emphasized the need to provide realistic 
lead times during which they could begin the extensive 
process of conforming their advertising to the Consent 
Order. They also emphasized the need to determine to which 
media the Consent Order would apply retrospectively and for 
which media its application would be prospective. The result 
of those concerns was the drafting of the precise timetable 
governing the Consent Order's operation that is now Section 
G of the Consent Order. That section as adopted, specific- 
ally provided for point-of-sale pieces, that the Consent 
Order would apply only prospectively and that the manufac- 
turers would not be required to search out point-of-sale 
pieces already in place and display the warning statement 


on them. 


26. In the final stages of negotiation, a com- 
prehensive provision which would have measured all advertising 
against an overall clear and conspicuous standard, independent 
of the Consent Order's detailed specific requirements, was 
proposed by the FTC Staff and rejected. The ground for its 
rejection was that it would defeat the Consent Order's initial 


basic underlying approach to specificity. 


A i113 


Verified Complaint of American Brands, Inc. 


27. On January 21, 1972, an Agreement Containing 
a Consent Order to Cease and Desist (herein "Agreement") 
was signed by American and was thereafter accepted by the 
FTC on January 31, 1972. A copy of the Agreement is annexed 


as Exhibit C. 


28. The Agreement provided, among other things, 
that it was for settlement purposes only and did not con- 
stitute an admission by American that the law had been vio- 


lated as alleged, that the FTC had authority to require the 


warning statement, or that the required statement was neces- 


sary or correct and that American had denied all the allega- 


tions contained in the proposed complaint except for the 


jurisdictional facts. 


29. On January 31, 1972, in announcing the 
identical Consent Orders, the FTC publicly noted that the 
six cigarette manufacturers made and advertised approxi- 
mately ninety-nine percent of all cigarettes sold in the 
United States. The FTC also publicly announced that it 
would thereafter carefully monitor compliance with those 


Consent Orders. 


30. The six Consent Agreements and Orders were 


formally issued by the FTC on March 30, 1972. 


31. The warning statement prescribed by the Con- 


sent Orders has appeared in thousands of cigarette advertise- 
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ments. Since 1970, the identical notice has appeared on 


cigarette cartons and packages pursuant to Federal statute. 


32. American has complied and continues to comply 


with the provisions of the Consent Order. 


33. On or about April 21, 1972, the FTC's Compliance 
Staff wrote to each of the six manufacturers to request that 
they transmit reports of their compliance with the Consent 


Orders. 


34. On September 12, 1372, American submittea a 
Report of Compliance to the FTC which included as exhibits 
copies of its then current advertisements which contained 
the warning statement as required by the Consent Order. 
A copy of the Report of Compliance, without exhibits, is 


annexed as Exhibit D. 


35. In late December of 1972, the FTC advised 
American that "on the assumption that the information 
submitted is accurate and complete, . . . no compliance 
action by the Commission is indicated at this time." The 
full text of the FTC's letter to American is attached as 


Exhibit E. 


36. By December 31, 1972, thousands of cigar- 
ette advertisements containing the warning statement pur- 


suant to the Consent Orders had appeared and in its report 
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dated December 31, 1972, the FTC publiciy and officially 
reported to Congress that: 


"Advertisements containing the disclosure 
statements in the format required by these 
orders began to appear in May of 1972, and 
by the end of October, all cigarette adver- 
tisements observed by the Commission staff 
were being published in accordance with the 
terms of these orders." (Federal Trade 
Commission Report to Congress, December 31, 
1972, p. 4 transmitted to Congress pursuant 
to 15 U.S.C. § 1337(b)). 

37. After another year of increased volume of 
advertisements with the warning statement, the FTC, in its 
next annual Report to Congress dated December 31, 1973, 
again publicly and officially repeated: 

“And by Cctober of 1972, almost all cigarette 
advertising published in this country was in 
compliance with the terms of consent orders 
issued on March 30, 1972, by the Commission 
egainst the six major domestic cigarette 
advertisers to require a black-on-white dis- 
closure of the [warning] statement." (Federal 
Trade Commission Report to Congress, December 
31, 1973, p. 1 transmitted to Congress pur- 
suant £0. 15° 0.58.C.. -§ 1337) i. 

38. American, relying upon the FTC's acceptance of 
its Compliance Repert and upon the representations the FTC 


made to Congress, prepared and placed its advertisements in 


accordance with that reliance. 


39. Thereafter, American heard nothing from 
the FTC with regard to its Consent Order until May 10, 1974. 
By letter of that date, the Staff of the Compliance Division 


of the FTC Bureau of Consumer Protection requested that 
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certain documentation be provided in an investigation of 
American's cigarette advertising because of asserted ‘ap- 
parent violations" of the Consent Order. A copy of that 


letter is annexed hereto as Exhibit F. 


40. Thereafter, during June 1974, American in- 


formed the FTC that F would, withcut waiving any rights, 


cooperate with the stare in its investigation and submit 


requested documents even though American insisted its ciga- 
rette advertisements were in substantial compliance with 


the Consent Order. 


41. Since then, at the request of the FTC, 
American has submitted in excess of 1,200 documents to 
the Staff. The documents were gathered, catalogued, in- 
dexed and submitted at considerable time and expense to 


American. 


42. In addition, American made available for 
interviews by the FTC Staff six (6) employees of adver- 
tising agencies employed by American in the formulation 
and production of cigarette advertising subject to the 
Consent Order as well as five (5) employees of American, 


again at considerable time and expense. 


43. Each of the aforementioned employees of 
American and its advertising agencies explained at length 
the extensive and elaborate procedures established by 


American to ensure compliance with the Consent Order. 
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44. FTC Staff members have suggested at divers 


.* 


times that e of the advertisements of American since the 


effective date of the Consent Order were not in compliance. 
American's representatives have had extensive discussions 
with the Staff throughout the investigatior an attempt 
to obtain a specification of the clained vioiutions, to 
obtain a clarification of the specific advertisements as 
to which there were claimed violations or both, but have 


been unable to oktain specification or clarification. 


45. American has consistently offered to dis- 
cuss refinements in the presentation of the warning state- 
ment under the Consent Order. Notwithstanding (a) the fact 
that the basic objective of the FTC is not to exact penal- 
ties but to secure compliance, (b) that the design of the 
FTC's practices and rules is to promote voluntary compliance 
and avoid litigation and (c) the FTC's dedicated effort to 
help businessmen, both large and smail, to bring their 
practices into compliance with the law without resort to 
litigation, the Staff has during the course cf the investi- 
gation demanded from American monies of upwards of 
$1,000,000 as penalties, or "a substantial amount that 
would hurt," and has refused to advance definitive past 
violations by American of the Consent Order and has re- 
fused even to discuss any way in which American might 


*void the alleged violations in future advertising. 


46. The FTC Staff involved with the investiga- 
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tion has repeatedly indicated its hostility and bias in 
regard to cigarette smokina and the existence of cigarette 
advertising thus depriving American in violation of the 
FTC's own rules of the impartiality and counsel the FTC 


claims it affords to those under its jurisdiction. 


47. By letter to American dated August 1, 1975, 
the FTC stated that it "has determined" that American "has 
violated" the Consent Orders. The letter stated that the 
FTC intended "to commence for these violations an action 
for civil penalties and other relief." The letter charged 
certain alleged violations of the Consent Order, namely: 


"(1) The advertisement of cigarettes on display 
panels inserted since July 1972 into vend- 
ing machines which fail to disclose the 
required health we~ning in violation of 
Section I-E of the order. 


The advertisement of cigarettes on other 
promotional materials exhibited to the 
public since July, 1972, such as counter 
racks and shopping bags which fail to dis- 
close the health warning or which disclose 
the health warning in a type size smaller 
than that required for the entire advertis- 
ing display area in violation of Section 
I-E or I-F of the order. 


The advertisement of cigarettes in newspapers, 
magazines or other periodicals published and 
distributed in the United States since July, 
1972, which appeared to the public with a 
disclosure of the health warning in a type 
style or type size smaller than that required 
for the advertisement's trim size, in viola- 
tion of Section T-C of the order. 


Foreign language cigarette advertisements 
published and distributed, or otherwise 
exhibited to the public, since November 13, 
1973, which violate the order by disclosing 
the health warning in a language different 
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from that principally used by the advertise- 
ment or in an inaccurate translation of the 
statement prescribed by Congress in Section 
4 of the Public Health Cigarette Smoking 
Act of 1969." 

A copy of the FTC's letter to American is attached hereto 


as Exhibit G. 


48. With respect to alleged violations pertaining 
to the size of the warning on bFillboards and transit cards 
and the typographic requirements for the leading and spacing 
of the warning, the FTC's letter stated that it would "hold 
a civil penalty action in abeyance for 180 days," but if at 
the expiration of such period American had not "corrected" 


these viclations in accordance with the Commission's demands, 


"civil penalties and other relief" would be sought by the 


FTC for such alleged violations. 


49, The FTC's letter did not identify particular 
advertisements which the Commission deemed to be violative 
of the Order, nor did it indicate what specific measures 
the respondents should take to bring their advertising into 


compliance. 


50. The determinations set forth in the FTC's 
letter that American violated the Order are vague and am- 
biguous and, to the extent that they can be understood, 
are based on erroneous and unwarranted interpretations of 


the Consent Order, and repudiate the basis on which the 
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FTC had advised American, the other manufacturers, and 


Congress that American's advertising complied with the 


Consent Order and the basis upon which the representatives 
who negotiated the Consent Order for American and the other 


manufacturers advised American with respect to compliance. 


51. By reason of the provisions of § 5 of the 
Act, 15 U.S.C. § 45, and paragraph 8 of the Consent Order, 
the FTC's letter of August 1, 1975 exposes American to the 
immediate and continuing threat of civil penalties. Because 
the FTC Staff has refused to specify the respects in which 


it believes American is in violation of the Consent Order, 


there is no way for American to modify its advertising to 
avoid continuing accumulation of civil penalties. Because 
the FTC has refused to discuss future compliance unless 
American makes an immediate substantial cash payment of 
unspecified amount there is no practicable or legal way for 


American to avoid continuing accumulation of civil penalties. 


52. American has no prompt, adequate and effec- 
tive remedy at law and the present action is the only avail- 


able means for the protection of American's rights. 


COUNT I 


For Declaratory Judgment 


53. Unless declaratory judgment is granted, 


American effectively will be denied its substantive rights 
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under the First and Fifth Amendments to the Constitution 

of the United States, will be denied the right to effective 
judicial review of agency action and it will be subject to 
the immediate and continuing threat of a civil penalty 


action under 15 U.S.C. § 45, as amended, pursuant to which 


substantial penalties may be imposed, and it will otherwise 


suffer irreparable harm and injury. 


COUNT II 


Injunction 


54. Unless the FTC, the Attorney General and the 
United States ar: enjoined from commencing a civil penalty 
action, American will be subjected to the threat of con- 
tinuing penalties under 15 U.S.C. § 45, as amended, in 
respect of alleged violations over which it has no practical 


or legal control. 


COUNT III 


Estoppel 


55. Under the circumstances disclosed, the FTC 
is precluded and estopped from seeking civil penalties 


against American. 
WHEREFORE, American respectfully prays this Court: 


(i) To enter judgment declaring that the decisions 


and the determinations set forth in the Commission's letter 
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dated August 1, 1975 are inconsistent with the provisions 
of the Consent Order and are otherwise contrary to law; 

(ii) To enter judgment that American is not liable 
for civil penalties; 

(iii) To enter judgment enjoining commencement of 
a civil penalty action against American; 

(iv) To enter an order staying, pending final 
judgment, the accumulation of penalties under Section 5 
of the Act, 15 U.S.C. § 45, for alleged violations of 
the Order; and 

(v) To grant such other and further relief as 


the Court may deem just and appropriate. 


Dated: New York, New York 
August 14, 1975 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 


. ee ee 4 
By Ly ded bd / etal 
AM er of the Firm 
30 Rockefeller Plaza 


New York, New York 10020 
(212) 541-5800 


Eugene R. Anderson 

ANDERSON, RUSSELL, KILL & OLICK, P.C. 
630 Fifth Avenue 
New York, New York 10020 
(212) 397-9700 


Attorneys for American Brands, Inc. 


(Verified) 


EXHIBIT A--COMMISSION'S PROPOSED COMPLAINT ANNEXED TO 
VERIFIED COMPLAINT OF AMERICAN BRANDS, INC. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
AMERICAN BRANDS, INC., DOCKET NO. 


a corporation. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that 


American Brands, Inc., hereinafter referred to as respondent, 
have violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 


PARAGRAPH ONE: Respondent American Brands, Inc., is a 
corporation organized, existing and doing business under and 
by virtue of the laws of the State of New Jersey with its 
principal offices and place of business located at 245 Park 
Avenue, in the City of New York, State of New York. 


PARAGRAPH TWO; Respondent is now, and for some time 


last past has been engaged in the manufacturing, advertising, 
sale and distribution of cigarettes. 


PARAGRAPH THREE: In the course and conduct of its 
business as aforesaid, respondent now transports and causes 
said cigarettes, when sold, to be transported, and for 
some time last past has transported and has caused said 
cigarettes to be transported, from its places of business in 
the State of Virginia, and elsewhere, to purchasers in various 
other states of the United States and in the District of 
Columbia. Respondent maintains, and at all times herein has 
maintained, a substantial course of trade in said cigarettes 
in commerce, as "Commerce" is defined in the Federal Trade 
Commission Act. 
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PARAGRAPH FOUR: In the further course and conduct of 
its business as aforesaid, respondent at all times mentioned 
herein has been and is now in substantial competition in 
commerce with individuals, firms and corporations in the 
sale of cigarettes of the same general kind and nature as 
those sold by respondent. 


PARAGRAPH FIVE: In the further course and conduct of 
its business as aforesaid, and for the purpose of inducing 
the sale of its said cigarettes, respondent has employed and 
now employs extensive advertising in many and various national 
and regional media. 


PARAGRAPH SIX: In the further course and conduct of its 
business as aforesaid, respondent has represented and is 
now representing in advertisements, directly and by implica- 
tion, that smoking of cigarettes is a desirable practice, 
with no apparent harmful effect on human health, without 
stating or disclosing that cigarette smoking is dangerous 
to human health. 


PARAGRAPH SEVEN: In the further course and conduct of 
its business as aforesaid, respondent has received informa- 
tion from various sources by which it knew or had reason to 
believe that the smoking of cigarettes is dangerous to health. 
Notwithstanding its possession of such knowledge or reason 
to believe, respondent continued and is now continuing to 
advertise said cigarettes without disclosing to the public 
in its advertisements the fact that the smoking of said 
cigarettes is dangerous to health. 


PARAGRAPH EIGHT: By advertising cigarettes for public 
consumption without disclosing in said advertisements that 
cigarette smoking is dangerous to health, respondent represents, 
directly or by implication, that its cigarettes are not danger- 
ous to health. 

Therefore, the advertisements referred to in Paragraphs 
6, 7 and 8 above are false and misleading and the acts and 
practices referred to in said Paragraphs are deceptive acts 
and practices in commerce in violation of Section 5 of the 
Federal Trade Commission Act. 


PARAGRAPH NINE: The advertising of cigarettes without 
disclosing in said advertisements that cigarette smoking is 
dangerous to health is in itself an unfair practice. 
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Therefore, the advertisements referred to in Paragraphs 
6, 7, 8, and 9 above are unfair acts and practices in commerce 
in violation of Section 5 of the Federal Trade Commission Act, 


PARAGRAPH TEN: The use by respondent of the said false 
and misleading advertisements and unfair and deceptive acts 
has had and now has the tendency md capacity to mislead and 
deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that the smoking of the said 
cigarettes manufactured by respondent is not dangerous to health, 
and into the purchase of substantial quantities of cigarettes 
manufactured by respondent by reason of said erroneous and 
mistaken belief. 


PARAGRAPH ELEVEN: The Congress of the United States, 
having determined to establish a comprehensive program to 
deal with cigarette labeling and advertising with respect to 
any relationship between smoking and health, has enacted the 
Public Health Cigarette Smoking Act of 1969. Section 4 of 
that Act expresses a determination by Congress that cigarette 
smoking is dangerous to health by providing: 


It shall be unlawful for any person to manufacture, import, 

or package for sale or distribution within the United 

States any cigarettes the package of which fails to bear 

the following statement: "Warning: The Surgeon General 

Has Determined That Cigarette Smoking Is Dangerous to 

Your Health." 
The use by respondent of the said deceptive acts and practices 
as set forth in Paragraph Eight, and the said unfair acts and 
practices as set forth in Paragraph Nine, negates and overcomes 
any tendency or capacity which a warning on the cigarette 
package itself may have to impress on the public the dangers to 
health which accompany the smoking of respondent's said ciga- 
rettes. 


. 


PARAGRAPH TWELVE: The aforesaid acts and practices of 
respondent, as herein alleged, were and are all to the preju- 
dice and injury of the public and of respondent's competitors, 
and constituted and now constitute unfair and deceptive acts 
and practices and unfair methods of competition in commerce in 
violation of Section 5 of the Federal Trade Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this day of AsBegihD +59 
issues its complaint against said respondent. 
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NOTICE 


Notico is hereby given to cach of tho respondents 
hereinbefore named that the day of Ad, 
73 4 as o'clock is hereby fixed as the time 
and 


as the place when and where a hearing will be had bcfore 

a hearing examiner of the Federal Trade Commission, on 

the charges set forth in this complaint, at which time 

and place you will have the right under said Act to appear 
and phow cause why an order should not be entered reauir- 
ing you to cease and desist from the violations of law 
charged in this complaint. 


You are notified that the opportunity is afforded 
you to file with the Commission an answer to this com- 
vlaint on or before the thirtieth (30th) day after 
service of it upon you. An answer in which the allega- 
tions of the complaint are contested shall contain a 
concise statement of the facts constituting each ground 
of defense; and specific admission, denial, or explana- 
tion of each fact alleged in the complaint or, if you 
are without knowledge thereof, a statement to that effect. 


Allegations of the coinplaint not thus answered shall be 
Geemed to have been admitted, . 


If you elect not to contest the allegations of fact 
set forth in the complaint, the answer shall. consist of 
a statement that you admit all of the material allega- 
tions to be true. Such an answer shall constitute a 
waiver of hearings as to the facts alleged in the com- 
plaint, and together with the complaint will provide a 
record basis on which the hearing examiner shall file an 
initial decision containing appropriate findings and 
conclusions and an appropriate order disposing of the 
proceeding. In such answer you may, however, reserve 
the right to submit proposed findings and conclusions 
and the right to appeal the initial decision to the 
Commission under Section 3.52 of the Commission's Rules 
of Practice for Adjudicative Proceedings, 


Failure to answer within the tiine above provided 
shall be deemed to constitute a waiver of your right to 
appear and contest the allegations of the complaint and 
shall authorize the hearing examiner, without further 
notice to you, to find the facts to be as alleged in the 
complaint and to enter an initial decision containing 
such findings, appropriate conclusions and order, 


-4- 
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The following is the form of order which the Commission 
has reason to believe should issue if the facts are founa as 
alleged in the complaint. If, hovever, the Commission should 
conclude from record facts @veloped in any adjudicative pro- 
cecdings in this matter that the proposed order provision as 
to American Brands, Inc., might be inadequate fuliay to p otect 
the consuming public, the Commission may order such other 
relief as it finds necessary or appropriate. 


ORDER 


I 


IT IS ORDERED that respondent American Brands, Inc., 
@ corporation, its officers, representatives, agents, and 
employees, directly or through any corporate or other 
device, in connection with the advertising, offering for 
sale, or sale and distribution of cigarettes in commerce, 
as "commerce" is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 


Advertising any such cigarettes unless 
respondent makes in all advertisements 

of such cigarettes a clear and conspicu- 
ous disclosure of the following statement: 


"Warning: The Surgeon General Has 
Determined That Cigarette 
Smoking Is Dangerous to 
Your Health." 


The Commission, upon development of full 
record facts in a litigated proceeding, 
will determine what constitutes clear and 
conspicuous disclosure with respect to 
the health hazards of cigarette smoking. 


If 
purposes of this Order, the term "cigarette" 
any roll of tobacco wrapped in any substance 
not containing tobacco, and 
any roll of tobacco wrapped in any substance 
containing tobacco which, because of its 


appearance, the type of tobacco used in the 


Sie 
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filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, 
consumers as a Cigarette described in sub- 
paragraph (a). 


For purposes of this Order, the term "advertising" 
includes but is not limited to: 


all advertisements published in newspapers, magazines, 

or other periodicals; billboards, posters, handbills, 
signs and decals; advertisements printed on matchbooks, 
calendars and other objects; point-of-sale display 
materials; distribution of sample cigarettes by mail 

or other means; commercial messages transmitted by any 
means of electronic communication, whether or not 

subject to the jurisdiction of the Federal Communica- 
tions Commission; and all other written or other material 
used for promoting the sale or consumption of cigarettes. 
Provided, however, the term “advertising" does not 
include the labeling of packs, boxes, cartons and other 
containers in which cigarettes are sold to the consuming 
public. 


Fe os 


IT IS FURTHER ORDERED that respondent forthwith distri- 
bute a copy of this order to each of its operating divisions 
involved in the advertising, promotion, distribution or 
sale of cigarettes. 


IN WITNESS WHEREOF, the Federal Trade Commission has 
caused this, its complaint to be signed by its Secretary 
and its official seal to be hereto affixed at Washington, 
D.C... this day of 


By the Commission. 


Charles A. Tobin, 
Secretary. 
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UNITED STATES OF AMERICA 


BEFORE 


FEDERAL TRADE COMMISSION 


DOCKET NO, C-2152 


IN THE MATTER OF: 


COMPLAINT 


AND 


ORDER 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
AMERICAN BRANDS, I1NC., DOCKET NO. ¢-2182 


a corporation, 


ee eee ee ee ee 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that 
American Brands, Inc., a corporation, hereinafter referred to 
as respondent, has violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 


PARAGRAPH ONE: Respondent American Brands, Inc., a corpora- 
tion, is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of New Jersey, with 
its principal office and place of business located at 245 Park 
Avenue, in the City of New York, State of New York. 


PARAGRAPH TWO: Respondent is now, and for some time 
l-st past has been engaged in the manufacturing, advertising, 
* e and distribution of cigarettes. 


PARAGRAPH THREE: In the course and conduct of its 
business as aforesaid, respondent now transports and causes 
said cigarettes, when sold, to be transported, and for 
sone time last past has transported and has caused said 
cigarettes to be transported, froin its places of business in 
the State of Virginia, and elsewhere, to purchasers in various 
other states of the United States and in the District of 
Columbia. Respondent maintains, and at all times herein has 
maintained, a substantial course of trade in said cigarettes 
in commerce, as "commerce" is defined in the Federal Trade 
Commission Act. 


a Sel 


Exhibit B Annexed to Verified Complaint of American Brand: 


PARAGRAPH FOUR: In the further course and conduct of 
its business as aforesaid, respondent at all times mentioned 
herein has been and is now in substantial competition in 
commerce with other corporations in the sale @f cigarettes of 
the same general kind and nature as those sold by respondent. 


PARAGRAPH FIVE: In the further course and conduct 
of its business as aforesaid, and for the purpose of 
inducing the sale of its said cigarettes, respondent has 
employed and now employs extensive advertising in many and 
various national and regional media. 


PARAGRAPH SIX: in the further course and conduct of 
its business as aforesaid, respondent has represented and 
is now representing in advertisements, directly and by 
implication, that smoking of cigarettes is a desirable prac- 
tice, with no apparent harmful effect on human health, without 
stating or disclosing that cigarette smoking is dangerous 
to human health. 


PARAGRAPH SEVEN: In the further course and conduct of 
its business as aforesaid, respondent has received informa- 
tion from various sources by which it knew or had reason 
to believe that the smoking of cigarettes is dangerous to 
health. Notwithstanding its possession of such know ledge 
or reason to believe, respondent continued and is now 
continuing to advertise said cigarettes without disclosing 
to the public in its advertisements the fact that the smoking 
of said cigarettes is dangerous to health. 


PARAGRAPH EIGHT: By advertising cigarettes to the 
public without disclosing in said advertisements that 
cigacette smoking is dangerous to health, respondent represents, 
directly or by implication, that its cigarettes are not 
dangerous to health. 


Therefore, the advertisements referred to in Paragraphs 
6, 7 and 8 above are false and misleading and the acts and 
practices referred to in said Paragraphs are deceptive acts 
and practices in commerce in violation of Section 5 of the 
Federal Trade Commission Act. 


PARAGRAPH NINE: The advertising of cigarettes without 


disclosing in said advertisements that cigarette smoking is 
dangerous to health is in itself an unfair practice. 


a2 
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Therefore, the s\'vertisements referred to in Paragraphs 
6, 7, 3, and 9 above are unfair acts and practices in commerce 
in violation of Section 5 of the Federal Trade Commission Act. 

PARAGRAPH "EN: The use by respondent of the said false 


and misleading advertisements and unfair and deceptive acts 

has had and now has the tendency and capacity to mislead and 
deceive a substantial portion of whe purchasing public into 

the erroneous and mistaken belief that the smoking of the said 
cigarettes manufactured by respondent is not dangerous to health, 
and into the purchase of substantial quantities of cigarettes 
manufactured by respondent by reason of said erroneous and 
mistaken belief. 


PARAGRAPH ELEVEN: The Congress of the United States, 
having determined to establish a comprehensive program to 
deal with cigarette labeling and advertising with respect to 
any relationship between smoking and health, has enacted the 
Public Health Cigarette Smoking Act of 1969. ection 4 of 
chat Act provides: 


[t shall be unlawful for any person to manufacture, import, 
or package for sale or distribution within the United 
States any cigarettes the package of which fails to bear 
the following statement: "Warning: The surgeon General 
Has Determined That Cigarette Smoking Is Dangerous to 

Your Health." 


The use by respondent of the said deceptive acts and practices 
as set forth in Paragraph Eight, and the said unfair acts and 
pr°ctices as set forth in Paragraph Nine, negates and overcomes 
any tendency or capacity which a warning on the cigarette 
peckage itself may have to iinpress on the public the dangers to 
health which accompany the smoking of respondent's said ciga- 
rettes. 


PARAGRAPH TWELVE: The aforesaid acts and practices of 
respondent, as herein alleged, were and are all to the preju- 
dice and injury of the public and of respondent's competitors, 
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and constituted and now constitute unfair and deceptive acts 
and practices and unfair methods of competition in commerce in 
violation of Section 5 of the Federal Trade Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 30th day of March A.D., 1972, 
issues its complaint against said respondent. 


3 L Charles A. Tobin 
S EiA Secretary 


By the Commission. 


ey i; 


' 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


“ 


In the Matter of 
AMERICAN BRANDS, INC., 


a corporation. 


ANSWER 


Respondent, American Brands, Inc. hy its attorneys, 
answers the Complaint herein as follows: 


1. Respondent admits the allegations in Paragraphs 
1 through 4 of the Complaint. Respondent denies each and every 
other allegation in the Complaint except that Responcent admits 
that it advertises in various media. 


2% Further answering the Complaint, Respondent 
. t 
alleges as follows: 


a. Respondent's cigarette advertising is 
truthful. Respondent's ciqarette advertising makes no 
health claims and such advertising is not false, misleading 
or deceptive. 

bd. Respondent denies that any statement concern- 
ing the alleged relationship of sinoking to health is required 
by law in Respondent's advertising. Neither the Public Health 
Cigarette Smoking Act of 1969, nor any other statute enacted 
by Congress, requires a statement in cigarette advertising. 

The aforesaid statute requires only that a warning notice be 
placed on each cigarette package, and Respondent has faith- 
fully complied in every respect with the statute. Respondent 
denies that its advertising negates and overcomes the warning 
notice on the package as alleged in Paragraph ll. 


c. Respondent denies that there is an adequate 
scientific basis for requiring a warning statement in cigarette 
advertising as alleged in the Complaint. Respondent states, 
contrary to the allegations in Paragraph 7, that many eminent 
scientists are of the view that cigarette smoking has not been 
scientifically established as causing the diseases or conditions 
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in human beings which are claimed to be associated with 
cigarette smoking, and they are further of the view that 
there is no ingredient or ingredients as found in ciga- 
rette smoke which has been shown to produce or be capable 
of producing any of the diseases or conditions in human 
beings claimed to be associated with cigarette smoking. 


dad. Apart from and in addition to the reasons 
set forth in subparagraph c, Supra, Respondent alleges that 
there is no necessity or justification for requiring a warn- 
ing statement in cigarette advertising. The public is fully 
cognizant of the allegations which have been made with respect 
to the alleged relationship between smo“ing and health. Con- 
trary to the allegations in Paragraph 10 of the Complairt, 
Respondent's cigarette advertising does not have the tendency 
and capacity to mislead the purchasing public. 


€. Respondent denies that it has engaged in 
any deceptive or unfair acts or practices injurious eithec 
to Respondent's competitors or to the public generally. 

fF. Respondent denies that the Commission hes 
jurisdiction or authority to require a warning statement in 
cigérette advertising. 


WHEREFORE, Respondent respectfully requests that 
the Complaint herein be dismissed. 


Respectfully Submitted, 


Attorney for American Brands, Inc. 


A19# pay of January, 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Miles W. Kirkpatrick, Chairman 
Paul Rand Dixon 
Everette MacIntyre 
Mary Gardiner Jones 
David S. Dennison, Jr. 


In the Matter of 
AMERICAN BRANDS, INC., DOCKET NO. C-2182 


DECISION AND ORDER. 
a corporation. 


eee ee ee eee ee 


The Commission having heretofore determined to issue 
its complaint charging the respondent named in the caption 
hereof with violation of the Federal Trade Commission Act, 
and the respondent having been served with notice of said 
determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; 
and 


The respondent and counsel for the Commission having 
thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional 
facts set forth in the complaint to issue herein, a state- 
Irent that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required 
by the Commission's Rules; and 


The Commission having considered the agreement and 
having accepted same, and the agreement containing consent 
order having thereupon been placed on the public record for 
a period of thirty (30) days, and having duly considered the 
comments filed thereafter pursuant to Section 2.34(b) of its 
Rules, now in further conformity with the procedure prescribed 
in 82.34(b) of its Rules, the Commission hereby issues its 
complaint in tne form contemplated by said agreement, makes 


the following jurisdictional findings, and enters the following 


order: 


AAS 


Exhibit B Annexed to Verified Complaint of American Brands, Inc. 


1 Respondent American Brands, Inc., is a corporation 
organized existing and doing business under and by virtue 
of the laws of the State of New Jersey, with its principal office 
and place of business located at 245 Park Avenue, in the City 
of New York, State of New York. 


a The Federal Trade Commission has jurisdiction of 
the subject matter of this proceeding and of the respondent, 
and the proceeding is in the public interest. 


ORDER 


I. 


{T IS ORDERED that respondent American Brands, Inc., 
a corporation, its successors and assigns and respondent's 
officers, agents, representatives and employees directly or 
through any corporation, subsidiary, division or other 
Gevice, in connection with the offering for sale, sale or 
distribution of cigarettes in commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith 
cease and desist from advertising any such cigarette unless 
respondent makes in all advertisements of such cigarette a 
cleac and conspicuous disclosure of the statement prescribed 
in Section 4 of the Public Health Cigarette Smoking Act of 
1969 (Public Law 91-222) which reads: 


"Warning: The Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous to Your Health.” 


A. For the purposes of this Order, the term 
"cigarette" shall mean (A) any roll of tobacco wrapped in 
paper or in any substance not containing tobacco, and (B) any 
roll of tobacco wrapped in any substance containing tobacco 
which, because of its appearance, the type of tobacco used in 
the filler, or its packaging and labeling, is likely to be 
offered to, or purchased by, consumers as a cigarette described 
in subparagraph (A). 


Bu, For the purposes of this Order, the term "ad- 
vertisement" shall mean all advertising in newspapers, maga- 
zines, and other periodicals published and distributed in the 
United States and other periodicals distributed primarily 
to members or units of the Armed Forces of the United States 
located abroad, and advertisements appearing on billboards 
placed or located within the United States and in other materials 
as specified in Sections D, E, and F. 


Pa 
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C. For the purposes of this Order, the term "clear 
and conspicuous disclosure" shall mean that 


ee The language of the warning statement shall 
be precisely as prescribed by Congress in Section 4 of 
the Public Health Cigarette Smoking Act of 1969. 


as The warning statement shall be set in two 
horizontal lines parallel with the base of the advertise- 
ment, separated by leading equivalent to the lower case 
"x-height", excluding the ascending and descending 
letters, of the particular type size. In any case where 
the width of an advertisement in any printed medium is 
too narrow because of the columnar format, the warning 
statement may appear in three lines provided there is full 
compliance with all other requirements in this definition. 


as The warning statement in newspaper, magazine, 
and other periodical advertisements shall appear in 
Univers 47 (Fdy) type style. The type size to be 
employed shall be the following: 


10-point type in newspaper, magazine, and other 
periodical advertisements of a trim 
size not larger than 65 square inches. 


12-point in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 65 square inches but 
not larger than 110 square inches. 


in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 110 square inches but 
not larger than 180 square inches. 


16-point in newspaper, magazine, and other 
periodical advertisements of a triim 
size larger than 180 square inches. 


A double full-page or a multiple full-page advertisement 

in any non-tabloid newspaper shall contain a separate 
warning statement in 16-point type on each page. A 

double full-page or multiple full-page advertisement 

in any tabloid newspaper, magazine or other periodical 
shall not be required to contain more than one warning 
statement but the type size requirement shall be determined 
by the total aggregated size of the entire advertisement. 
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An advertisement which occupies one full page and part of 
another page in any newspaper, magazine or other periodi- 
cal shall not be required to contain more than one warning 
statement, but the type size requirement shall be deter- 
mined by the total aggregated size of the entire advertise- 
ment, and the warning statement shall appear on the full 
page on which the advertisement appears. An advertisement 
which occupies part of each of two or more pages in any 
newspaper, magazine or other periodical shall not be 
required to contain more than one warning statement, but 
the type size requirement shall be determined by the 

total aggregated size of the entire advertisement, and 

the warning statement shall appear on that page which 
contains the greater (or greatest) part of the advertise- 
ment. 


4, Every warning statement shall be set in a ruled 
rectangle. The size of the rectangle shall be determined 
by providing at both ends and at both top and bottom a 
Space between the type block and the enclosing rule not 
less than the following spaces: where 10-point type is 


used in the warning statement, the rule shall be 8-points 

away from the type block; where 12-point type is usea in 

the warning statement, the rule shall he 10-points away from 
a the typos block; where 14-point type is used in the warning 


Statement, the rule shall be 12-points away from the type 
block; and where 16-point type is used in the warning 
statement, the rule shall be 14-points away from the type 
block. The width of the. rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statement; 1/2-point where 12-point type is used in the 
warning statement; 3/4-point where 14-point type is used 

in the warning statement; and l-point where 16-point type 
is used in the warning statement. 


De The warning statement shall be printed in black 
against a solid white background within the rectangle, and 
the enclosing rule shall be printed in black. 


Os The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
shall be a separate element in each advertisement and shall 
not contain or include any part of any picture, design, 
illustration or text within the advertisement. The warning 
statement in its rectangle shall not be contained or included 
as an integral part of any specific pictorial design or 
illustration; in particular, it shall not be made a 
constituent part of a reproduction of the package of ciga- 
rettes. The warning statement in its rectangle may be 
brinted or superimposed upon any pictorial background 
portion of any advertisement. 
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7. The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
may be positioned anywhere within the trim area of the 
advertisement, but shall not be positioned in the margin 
of any advertisement. The rectangle shall not be positioned 
immediately next to, or immediately contiguous to, any 
rectangular designs, elements, or similar geometric forms 
(other than a picture of the cigarette package) or immediate- 
ly contiguous to any textual matter appearing in the 
advertisement. 


8. Blurring or illegibility of the warning statement 
in its rectangle occurring for reasons beyond the control 
of the respondent shall not be in violation of this Order. 


5. On billboards of a size 24-sheets and larger, the 
type size of the warning statement shall be not less than 2 %& 
inches in height, and the rectangle and the enclosing rule 
shall be of a size, shape, contrast, and placement, propor- 
tionately corresponding to those specified in Subsections 
C-1, -2, -4, -5, -6, and -7 for newspaper, magazine, and 
other periodical advertisements of a trim size larger than 
180 square inches. On billboards of a size 6-, 7-, and 
8-sheets the type size shall be not. less than 3/4 inches, 
on those of a size 2- through 5-sheets the type size shall 
be not less than 1/2 inch, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements of a trim 
size larger than 180 square inches. On 1-sheet billboards 
the type size shall be not less than-24~-points, and the 
rectangle and the enclosing rule shall be of a size, shape, 
contrast and placement, proportionately corresponding to 
those specified in Subsections C-l, -2, -4, -5, -6 and -7 
for newspaper, magazine, and other periodical advertisements 
of a trim size larger than 180 square inches. On all public 
transit side cards of any shape the type size shall be 
not less than 18-points, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
mayazine, and other periodical: advertisements of a trim 
size larger than 180 square inches. All public transit 
end cards shall comply with the minimum requirements for 
l-sheet billboards. The type style on any billboard or 
transit card shall be Univers 47 (Fdy) or a similar font. 
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E. On all point-of-sale promotional materials exhi- 
bited to cigarette purchasers, which have a surface contain- 
ing an advertising display area of more than 36 square inches, 
the warning statement within its rectangle shall be included 
in a type size proportional to the type size specified in 
the nearest page size category for newspaper, magazine, and 
other periodical advertisements, as specified in Subsec- 
tions C-l, -2, -3, -4, -5, -6, and -7. In determining the 
size of the advertising display area in point-of-sale 
promotional materials consisting of two or more payes, 
the total advertising display area of each page on which 
any printed or graphic material appears shall be aggregated, 
and where the aggregate of the advertising display area, on 
which any printed or graphic material appears, exceeds 36 
square inches, the warning statement within its rectangle 
shall be placed on one of those pages and proportionalized 
to the size of that page in-accordance with Section C. The 
warning statement shall not be required on any non-media 
advertising and promotional materials offered or given 
te consumers; nor shall the warning statement he reguired 
on any promotional materials which are not for public display 
or public consumer exposure, and are distributed to 
cigarette wholesalers, dealers, and merchants. 


F. 
leaflets, direct-mail circulars, paperback book insec 
and programs snall contain the warning statement wit! 
its rectangle in a type size proportional to the type size 
specified in th -earest page size category for newspaper, 
magazine, and oth. r periodical advertisements, as speci- 
fied in Subsections C-l, -2, -3, -4, ~-5+ -6, und ~7. 


G. Sections C, D, E, and F of this Order shall 
become effective sixty (60) days after it is finally is- 
sued, but to meet the general and*crdinary deadlines for 
submission of advertising copy established by the medium 
by or in wnich the advertisement is to appear, the require- 
iments of Sections C, D, E, and F shall not be applicabie (a) 
to nevspaper, magazine, or other periodical advertising 
for which the closing date on which an advertiser must, 
according to the regular schedule of that newspaper, maga- 
zine, or other periodical, deliver the advertising material 
in final form to the printer, to the publisher, or as to 
spectacolor-type, to the production house, is less than 
forty-five (45) days after the date on which this Order 
shall become effective; (b) to advertising appearing on 
billboards for which copy must, according to the earliest 
practical date for replacement, be delivered in final form 
to the printer or painted or assembled on such billboards 
less than forty-five (45) days after the date on which this 
Crder shall become effective, but in any event, as to ad- 
veartising appearing on billboards Sections C, D, E, and F 
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shall become applicable one hundred eighty (180) days 

from the date this Order shall become effective; (c) to 
advertising printed on non-point-of-sale leaflets, direct- 
mail circulars, paperback book inserts, and programs which 
is delivered in final form to the printer less than forty- 
five (45) days after the date on which this Order shall 
become effective, but in any event, as to advertising 
printed on non-point-of-sale leaflets, direct-mail circu- 
lars, paperback book inserts, and programs, Sections C, 

D, E, and F shall become applicable one hundred forty 
(140) days from the date this Order shall become effec- 
tive; or (d) to point-of-sale promotional materials 
exhibited to cigarette purchasers, which have a surface 
containing an advertiSing display area of more than 36 
square inches, delivered in. final form to the printer 

less than forty-five (45) days from the date this Order 
shall become effective. 


H. This Order shall not be applicable to signs on 
factories, plants, warehouses, and other facilities related 
to the manufacture or factory storage of cigarettes, to 
corporate or financial reports, or to employment advertising, 
or to advertising in tobacco trade publications not circu- 
lated to consumers. 


il. 


If IS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each of its 
operating divisions or departments. 


If {S FURTHER ORDERED that respondent notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporate respondent such as dissolution, assignment or sale re- 
sulting in the emergence of a successor corporation, the creation 
or dissolution of subsidiaries or any other change in the corpora- 
tion which may’ affect compliance obligations arising out of the 
order. 


; IT IS FURTHER ORDERED that respondent shall, within sixty 
(60) days after service upon it of this order, file with the 
Commission a report, in writing, setting forth in detail the 
manner and form in which it has complied with the order to cease 
and d2sist. 


By the Commission} Commissioner Jones' statement is attached. 
SEAL CL..Q (iG 


Charles A. Tobin, 
Secrctary. 


ISSUED: MWarch 30, 1972 em Fs 
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Statement of Commissioner Jones 


I dissent to the Commission's acceptance of these 
consent agreements because of their provisions respecting 
the clear and conspicuous disclosure requirements of the 
Warning. The Commission had no proper cempivical or 
clinical basis on which to support the instant order 
provisions and hence had no reason to believe that the 
required disclosures would in fact be clear and conspicuous 
to the casual readers of the magazines in which these 
advertisements are intended to appear, 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


CT 


In the Matter of 
FILE NO. 7i2 373: 
AMERICAN BRANDS, INC., 
AGREEMENT CONTAINING 
CONSENT ORDER TO CEASE 


a corporation. AND DES1°? 


The agreement herein >y and between American Brands, inc., 
a corporation, proposed respondent in a proceeding the #cceral 
Trade Commission intends to initiate, and its attorney, and 
counsel for the Federal Trade Commission, is entered into in 
accordan.'e with the Commission's Rule governing consent orcer 
procedure. In accordance therewith the parties hereby agzec 
that: 


2. Proposed respondent, American Brands, Inc., is a 
corporation organized, existing and doing business under ' 
and by virtue of the laws of the State of New Jersey, .4t% its 
principal office and place of business located at 245 Park 
Avenue, in the City of New York, State of New York. 


Hie Proposed responce se «as been served with notice of 
the Commission's determin cion to issue its complaint Charging 
it with violation of Section 5 of the Federal Trade Commission 
Act, and with a copy of the complaint the Commission intended 
to issue, together with a form of order the Commission pelievea 
warranted in the circumstances. 


3. Proposed respondent admits all the jurisdictional 
facts set forth in the copy of the complaint here attacned. 


4. Proposed respondent waives: 


(a) Any further procedural steps; 


(b) The requirement that the Commission's 
decision contain a statement of findings 
of fact and conclusions of law; and 
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(c) All rights to seck judicial review or 
otherwise to challenge or contest thc 
validity of the order entered pursuant 
to this agreement. 


S. This agreement shall not become a part of tiie ofii- 
cial record of the proceeding unless and until it is acccytca 
by the Commission. If this agreement is acceptee by the Coi-s._s- 
sion it, together with the complaint contemplated thercsy, w- 
be placed on the public record for a perioe of thirty (30) ce 
and information in respect thereto publicly releasec; aad suc. 
acceptance may be withdrawn by the Commission if, within tnAiccy 
(30) days after the acceptance, comments or views submitted co 
the Commission disclose facts or considerations which inc-cate 
that the order contained in the agreement is inappropriate, im- 
proper, or inadequate. 


6. The Commission has not made in this proceecing 


any 
decision, adjudication or determination of any issue of law o- 
fact presented by the complaint in this proceeding. ‘This agrce- 
ment is for settlement purposes only and does not constitute ai 


admission by the proposed respondent that (1) the law Aas seen 
violated as alleged in the said copy of the complaint «creco 
attacned; (2) the Commission has the authority to require an 
affirmative statement with respect to any relationship setween 
smoking and health in any cigarette advertising; or (3) tine 
statement required by the order contained in the agreement is 
necessary or correct. It is understood that neither this 
settlement agreement nor compliance with the consent orcer shall 
constitute or in any way be deemed an admission in any adminisire- 
tive or judicial proceeding or in any private litigacion. 

Except for the jurisdictional facts admitted in paragraph 3 

above, proposed respondent denies all the allegations contained 

in said complaint. If respondent had not entered into tie 

consent settlement of this proceeding in order to conserve 

the time and resources which w~1ld have been expended in 
litigation, the respondent would nave answered the complaint 

in this proceeding in the form attached hereto. 


nie This agreement contemplates that, if it is acceptea 
by the Commission, and if such acceptance is not subsequently 
withdrawn by the Commission pursuant to the provision of $2.34 (5) 
of the Commission's Rules, the Commission may, without further 
notice to proposed respondent, (1) issue its complaint in the 
form and substance of tl! + complaint hereto attached and its 
decision containing the following order to cease and desist 
in disposition of the proceeding and (2) make information public * 
in respect thereto. When so entered, the order to cease and 
desist shall have the same force and effect and shall become 
final and may be altered, modified or set aside in the same 
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manner and within the same time provided by statute for ori.cr 
Orders; provided, however, that no part of this corscent order 
is severable and upon the taking of any action by tiie Corsis- 
Sion so as to alter, modify, or set aside this order, cvcry 
defense alleged in the attached answer and all other dcicascs 
now or hereafter available to the proposed respondent imey be 
raised. It is understood that the complaint peing scttlec 

by this agreement containing the following consent order say 
be used by the Federal Trade Commission or any court crniorcing 
the order in construing the terms of the order. It :s eUrtnes 
understood that the complaint or any allegations in tne conplaine 
shall not constitute an admission by respondent in any other 
official action, report or statement by the Federal Trade 
Commission, and that neither the complaint nor any allecations 
in the complaint shall be considered as an admission by the 
respondent in any other judicial or administrative proceeding 
or action. 


8. Respondent has read the complaint and oréer contemslat 
ed hereby, and it understands that once the order nas been 
issued, it will be required to file one or more compliance 
reports showing that it has fully complied with the order, ané 
that it may be liable for a civil penalty of up to $5,000 for 
each violation of the order after it becomes final. 


ORDER 
ae 


IT IS ORDERED that respondent American Brands, inc., 
a corporation, its successors and assigns and respondent's 
officers, agents, representatives and employees directly or 
through any corporation, subsidiary, division or other 
device, in connection with the offering for sale, Sale or 
Gistribution of cigarettes in commerce, as “commerce" is 
defined in the Federal Trade Commission Act, do forthwith 
cease and desist from advertising any such cigarette unless 
respondent makes in all advertisements of such cigarette a 
clear and conspicuous disciosure of the statement prescribed 
in Secti~n 4 of the Public Health Cigarette Smoking Act of 
1969 (Public Law 91-222) which reads: 


"Warning: The Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous to Your Health." 
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A. For the purposes of this Order, the tern 
"cigarette" shall mean (A) any roll of tobacco wrapped in ’ 
paper or in any substance not containing tobacco, and (uz) ciny um 


4 


roil of tobacco wrapped in any substance containing tobecce 
which, because of its appearance, the type of tobacco uscd in 
the riller, or its packaging and labeling, is likely to we 
oitered to, or purchased by, consumers as a cigarette ccescribved 
in subparagraph (A). 


B. For the purposes of this Orde1, the term "ac- 
vertisement" shall mean all advertising in newspapers, macc- 
zines, and other periodicals published and distributcé “a che 
United States and other periodicals distributed primariiy 
to menoers or units of the Armed Forces of the Unitead Stédces 
located abroad, and advertisements appearing on billboards 
placed or located within the United States and in other neterials 
as specified in Sections D, E, and F. 


Ra For the purposes of this Order, the term "clear 
and conspicuous disclosure" shall mean that 


Le The language of the warning stateme’t shali 
be precisely as prescribed by Congress in Section 4 of 
the Public Health Cigarette Smoking Act of 1969. 


> 


rae The warning statement shall be set in two 
horizortal lines parallel with the base of the advertise- 
ment, separated by leading equivalent to the lower case 
"x-height", excluding the ascending and descending 
letters, of the particular type size. In any case where 
the width of an advertisement in any printed medium is 
too narrow because of the columnar format, the warning 
statement may appear in three lines provided there is full 
compliance with al other requirements in this definition. 


ae The warning statement in newspaper, magazine, 
and other periodical advertisements shall appear in 
Univers 47 (Fdy) type style. The type size to be 
employed shall be the following: 


10-point type.........in newspaper, magazine, and other 
periodical advertisements of a trin 
size not larger than 65 square inches. 


12-point type.........inm newspaper, magazine, and other 
periodical advertisements of a4 trim 
size larger than 65 square inches but 
not larger than 110 square inches. 


14-point type.........in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 110 square inches but 
not lary2r than 180 square inches. 


aay 
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16-peint type ...in newspaper, magazine, and oeics 
periodical advertisements of « 
size larger than 160 square is 


A double full-page or a multiple full-paye eadvertisewcente 
in any non-tabloid newspaper shall contain a seperate 
warning statement in 16-point type on each page. «. 

double full-page or multiple full-page advertisci.cnt 

in any tabloid newspaper, magazine or other pcriodice. 
shall not be required to contain more than one warning 
statement but the type size requirement shall we cecernnec 
by the total aggregated size of the entire advertise:cn:. 
An advertisement which occupies one full page ene dart of 
another page in any newspaper, magazine or other pericci- 
cal shall not be required to contain more than one warning 
statement, but the type size requirement shail ve ceter- 
mined by the total aggregated size of the entixe aGVerti3zEe- 
ment, and the warning statement shall appear on the fui- 
page on which the advertisement appears. An advertise-ent 
which occupies part of each of two or more pages in any 
newspaper, magazine or other periodical shall aot be 
required to contain more than one warning statement, duct 
the type size requirement shall be determined by the 

total aggregated size of the entire advertisement, and 

the warning statement shall appear on that page which 
‘contains the greater (or greatest) part of the advertise- 
ment. 


4. Every warning statement shall be set ina rulec 
rectangle. The size of the rectangle shall be cctermined 
by providing at both ends and at both top and bottom a 
space between the type bl.ck and the enclosing rule not 
less than the following spaces: where 10-point type is 
used in the warning statement, the rule shall de 8-poincs 
away from the type block; where 12-point type is used in 
the warning statement, the rule shall be 10-points away from 
the type block; where 14-point type is used in the warning 
statement, the rule shall be 12-points away from the type 
block; and where 16-point type is used in the warning 
statement, the rule shall be 14-points away from the ctype 
block. The width of the rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statement; 1/2-point where 12-point type is used in tnc 
warning statement; 3/4-point where 14-point type is used 
in the warning statement; and l-point where 16~-point type 
is used in the warning statement. 


5. The warning statement shall be printed in black 


against a solid white backgrcund within the rectangle, and 
the enclosing rule shall be printed in black. 


oS= 
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6. The warning statement in its rectangle in ony 
Newspaper, Magazine, Or other periodical advertincencat 
shall be a separate clement in each advertisement anc sali 
not contain or include any part of any »icture, GCiLCn, 
illustration or text within the advertisement. ‘nc waraing 
Statement in its rectangle shall not be contained or inclsuéce 
as an integral part of any specific pictorial ccsicn ox 
illustration; in particular, it shall not be mace a 
constituent part of a reproduction of the packace of cica- 
rettes. The warning statecnent in its rectangie aay be 
printed or superimposed upon any pictorial backcround 
portion of any advertisement. 


7. The warning statement in its rectangle in axy 
newspaper, magazine, or other periodical advertisen. 
may be positioned anywhere within the trim area of ¢%: 
advertisement, but shall not be positioned in the =a 
of any advertisement. The rectangle shall not ce 
immediately next to, or immediately contiguous to, 
rectangular designs, elements, or similar geometric 
(other than a picture of the cigarette package) or ixmediate- 
ly contiguous to any textual matter appearing in the 
advertisement. 


Ss Blurring or illegibility of the warning stetexcnc 
in its rectangle occurring for reasons beyond the conczroi 
of the respondent shall not be in violation of this Order. 


D. On billboards of a size 24-sheets ané iz 
type size of the warning statement shall be not i 
inches in height, and the rectangle and the enclosing 
shall be of a size, shape, contrast, and placement, DLO00r- 
tionately corresponding to those specified in Subsectio-s 
C-1, -2, -4, .-5, -6, and -7 for newspaper, magazine, and 
other periodical advertisements of a trim size larger chan 
180 square inches. On billboards of a size 6-, 7-, and 
8-sheets the type size shall be not less than 3/4 inches, 
on those of a size 2- through 5-sheets the type size shali 
be not less than 1/2 inch, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subsections C-l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements of a trin 
Size larger than 180 square inches. On l-sheet billboerds 
the type size shall be not less than 24-points, and the 
rectangle and the enclosing rule shall be of a size, shape, 
contrast and placement, proportionately corresponding to 
those specified in Subsections C-l, -2, -4, -5, -6 anda -7 
for newspaper, magazine, and other periodical advertisements 
of a trim size larger than 180 square inches. On all pubiic 
transit side cards of any shape the type size shall be 


c 
Ss 


win 
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not less than 18-points, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to tnose ssccificd 
in Subsections C-l, -2, -4, -5, -G, and -7 for newsnaver, 
magazine, and other periodical advertisements of a cri 
Size larger than 180 square inches. All public transic 

end cards shall comply with the minimum requirciwents fox 
l-sheet billboards. The type style on any billbocrd or 
transit card shall be Univers 47 (Fdy) or a similar font. 


E. On all point-of-sale promotional matcriais cx:.i- 


the warning statement within its rectangle sh 

in a type size proportional to the type size s 

the nearest page size category for newspaper, 

other periodical advertisements, as specified in 

tions C=-l1, -2, -3, -4, -5, ~-6, and -7. In deter 

size of the advertising display area in point-of- 
promotional materials consisting of two or more »ages, 

the total advertising display area of each page on which 

any printed or graphic material appears shall be aggregated, 
and where the aggregate of the advertising display erea, on 
which any printed or graphic material appears, exceeds 36 
square inches, the warning statement within its rectancie 
‘shall be placed on one of those pages and proportionelizcd 
to the size of that page in accordance with Section C. ‘ne 
warning statement shall not be required on any non-media 
advertising and promotional materials offered or siven 

to consumers; nor shall the warning statement be required 
on any promotional materials which are not for public dispiay 
or public consumer exposure, and are distributed to 
cigarette wholesalers, dealers, and merchants. 


F. All advertising contained in non-point-of-saiec 
leaflets, direct-mail circulars, paperback book inserts, 
and programs shall contain the warning statement within 
its rectangle in a type size proportional to the type size 
specified in the nearest page size category for newspaper, 
magazine, and other periodical advertisements, as speci- 
fied in Subsections C-l, -2, -3, -4, -5, -6, and -7. 


G. Sections C, D, E, and F of this Order shall 
become effective sixty (60) days after it is finally is- 
sued, but to meet the general and ordinary deadlines for 
submission of advertising copy established by the mcediur 
by or in which the advertisement is to appear, the recquire- 
ments of Sections C, D, E, and F shall not be applicable (a) 
to newspaper, magazine, or other periodical advertising 
for which the closing date on which an advertiser must, 
according to the regular schedule of that newspaper, maga- 
zine, or other periodical, deliver the advertising material 
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in final form to the printer, to the publisner, or ic cs 
spectacolor-type, to the production house, is ices Mics 
rorty-five (45) days after the date on which this Order 
shall become cffcective; (b) to advertising adnearing c.. 
billboards for which copy must, according to tie carlic:: 
practical date for replacement, be deliveree in 7ira}l SG2& 
to the printer or painted or assembled on such biliboarcs 
less than forty-five (45) days after the date on wiicn tnis 
Order shall become effective, but in any cvent, as ito cé- 
vertising appearing on billboards Sections CG, BD, &,. Gaé F 
shall become applicable one hundred eighty (189) Gays 

from the date this Order shall become effective; (c) to 
advertising printed on non-point-of-sale leafiets, Ciccct- 
mail circulars, paperback book inserts, and procrens wnaien 
is delivered in final form to the printer less cian =orty- 
five (45) days after the date on which this Orcer shali 
become effective, but in any event, as to advertising 
printed on non-point-of-sale leaflets, dixect-nail circu- 
lars, paperback book inserts, and programs, Sections C, 

D, E, and F shall become applicable one huncree ‘forty 
(140) days from the date this Order shall pecone cfftcc- 
tive; or (d) to point-of-sale promotional materials 
exhibited to cigarette purchasers, which have a suriace 
containing an advertising display area of more then 36 


square inches, delivered in final form to the printer 
less than forty-five (45) days from the date this Order 
shall become effective. 


H. This Order shall not be applicable to signs or 
factories, plants, warehouses, and other facilities relatec 
to the manufacture or factory storacge of cigarettes, to 
corporate or financial reports, or to employment advertisinc, 
or to advertising in tobacco trade publications not circu- 
lated to consumers. 


Exe 


IT IS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each of its 
operating divisions or departments. 


IT IS FURTHER ORDERED that respondent notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporate respondent such as dissolution, assignment or sale - 
sulting in the emergence of a successor corporation, the crect 
or dissolution of subsidiaries or any other change in the cors 


tion which may affect compliance obligations arising out of th 
order. 


On 


2 
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IT 28 PURTASR ORDSRES that rcsnorcent shai, witain sixty 
(uO) davs aiter service u:on it of cais oscer, file with ho 
Co.waission @ report, in writing, sctting forth in cetail tae 
mannezs and form in wnich it has complied with the order to cease 
end céesist. 

Signea <his ol pat a ee oe ae ie a ee 

J 
AMDRICAN BRANDS, INC. 


on 
c 

| 

1) 

oO 

' 


Geralia J. thain 
Assistant Director for 
National Advertising 


Robext Pitofsky 
Director, Bureau of 
Consumer Protection 


ena 


RES Pee Mae . 
Roperct B. waiker 
Chairman ci tne Boaré 
Chie= Executive Officer 


Alien fr. Srauninger 
Patrick E. Power 

Gale T. Miller 
Counsel for che Feder 


Commission 


a 
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UNC(TED STATES 
BEFOR: 


FEDERAL 


OF AMERICA 


TRADE COMALSSION 


In the Matter of 
Asc RICAN 2RANDS, INC., DOCKET NC. 


a corporation. 


ee ees te 8 we 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Cormissica 
t, an@ by virtue of the authority vested in it by said Ect, 
e Federal Trade Commission, having reason to believe thet 
exican Brands, Inc., a corporation, hereinafter reicrred to 


Te. 
n 

yee t| 
es respondent, has violated the provisions of said Act, and 
it appearing to the Commission that a proceeding oY So an 
ze 
Lt 


spect thereof would be in the vcudiic interest, her eby issues 
s complaint stating its charces in that respect as follows: 


PARAGRAPh ONE: Respondent American Srancs, inc., a corpora- 
tion, is a corporation organized, existinc ané doing business 
under and by virtue of the laws of the State of New Jerscy, with 
p ig 2 principal office and pléece of business iocatecé at 245 Park 


t 
Avenue, in tne City of New York, State of New Yorx. 


PARAGRAPH TWO: Respondent is now, and for some time 
last past has been engagec in the manufacturing, a2avertising, 
sale and distribution of cigarettes. 


PARAGRAPH THREE: In the course and ccnduct of its 
wusiness as aforesaid, respondent now transports and causes 
said cigarettes, when sold, to be transvorted, and for 

some time last past has transported ena has caused said 
cigarettes to se transported, from its places of business in 
che State of Virginia, and elsewhere, to pnurcnasers in varicus 
other states of the United States and in the Districc of 
Columbia. Respondent maintains, and at all tines herein has 
maintained, a substantial course of trade in said cigarettes 
in commerce, as "commerce" is defined in the Federal Trade 
Commission Act. 
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PARAGRAPH FOUR: In the ¢ ners course and concuct 
its business as aforesaid, née at ali tikes monk: 
necelin has been ané is aow in substantial consetition ir. 
comscerce With other corporations in the sale cf cigarettcs of 
the sane general kind and «ature as those sole hy respondent. 


DARAGAAPH LPiVe: In the Zemcaer course ane concect 
of ics business as aforesaid, and for che purcose oF 
inducing che sale og its siic Cigarettes, ressoncenc 
cuploved and now cfsloys cxtencive aavertising in 
various netional and regional nedia. 

PARAGAAPH SIX: 1 tae Furtier course ana conacct 
1ts business 4 foresaid, respondent nas represe 
iS nOW revorese ne in advertisenents, Gairectlv 
iinpliceation,tMat smoking of cigarettes is a Ges: 
ticd, witr no apparent. .armiul .exrtect. cn Auzan 
stating or cisclosing that cigarette smoking is 
to numan neaich. 

PARAGRS 
its business as 
tion from vaxsious 
to believe <hat tne smoking of cen¢gerous cd 
mealth., Nocwithsteanding its vossession Gl sucn knovwlecce 
or reason to pelieve, respondent continuce and is now 
continuing to advertise said cigarettes wichout Cisciosine 
to the pubflic in its acvertisements the fact that the smoking 
of saia cigarettes 1S Gancgerous to nealth. 
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PARAGRAPH SIGHT: stv advert: 
public witnicut Giscliosing in sai 

Cicarette smoking is dangerous to health, 
directly or by implication, that its cigare 
dangerous to nealth. 


Thererore, the advertisevients referrec to in Pa 
6, 7 and 8 above are false and misleading and the acts 
practices referred to in said Paragrashs are deceptive 
and practices in commerce in violation of Section 5 of 
Federal Trade Commission Act. 


PARAGRAPH NINE: The advertising of cigarettes without 
disclosing in said advertisements that cigarette smoking is 
Qancerous to health is in itself an unfair practice. 
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edvexrtisemnenats referrad to in 
CG, F%.'Se oa : 2a: sy Recs aie ein ae a 
in viclation o F1404.°5 .~@ SeGcral Grace Comics 


Pr ite ewe as. aaees 
anq@ nisiccaing adver: 
26S Nad anc now nas < 
Ceceive a substantial 
the exroncous and mis 
cicarettes manufac tHE V 
and into tne surchesc of Page cuan 
manufacturee dv respoadent by reason of 
mistaken peliiez. 
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The use by responcent of the said Geccotiv 

as set forth in Parécraoh Sicnt, ané ¢ 
practices «s set forth in Paragraph Nine, 

any tendency or capacity which a warning on 
packaece itself may have to impress on tne public 
health which accompany the smoking of respondent 
rettes. 
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PARAGRAPH TWELVE: The aforesaid acts and practicsas of 
respondent, as herein altered, were and are all to tne dreju- 
dice and injury of the public and of respondent's competitors, 
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and constituted end now constitute unfair end deceptive acts 
and praccices an@ unfair methocs of coupetition in commerce in 
viclation of Section 5 of the Federal Trade Comaission «Act. 


WHEREFORE, THE PREMISES CONSIDERED, tne Federal Trade 


Commission on this cay of Biveg bates 
issues its complaint against said respondent. 


By the Comission. 


Charles A. Tobin 
Secretary 


SEAL 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
AMERICAN BRANDS, INC., 


a corporation. 


ANSWER 


Respondent, American Brands, Inc. by its attorneys, 
answers the Complaint herein as follows: 


1. Respondent admits the allegations in Faragrapns 
1 through 4 ef the Complaint. Respondent denies cach ena every 
other allegation in the Complaint except that Responcent acmits 
that it advertise. in various media. 


2. Further answering the Complaint, Responcent 
alleges as follows: 


a. Respondent's cigarette advertising is 
truthful. Respondent's cigarette advertising makes no 
health claims and such advertising is not false, misleadin 
or deceptive. 


b. Respondent denies that any statement concera- 
ing the alleged relationship of smoking to health is regquirec 
by law in Respondent's advertising. Neither the Public Heath 
Cigarette Smoking Act of 1969, nur any other statute enactea 
by Congress, requires a statement in cigarette advertising. 

The aforesaid statute requires only that a warning notice be 
placed on e -h cigarette package, and Respondent has faitn- 
fully complied in every respect with the statute. Responcent 
denies that its advertising negates and overcomes the warning 
notice on the package as a l.:ged in Paragraph ll. 


c. Respondent denies that there is an aécquatc 
scientific basis for requiring a warning statement in cigarecte 
advertising as alleged in the Complaint. Respondent statcs, 
contrary to the allegations in Paragraph 7, that many eminent 
scientists are of the view that cigarette smoking has not been 
scientifically established as causing the diseases or conditions 
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in human beings which are claimed to be associated with 
cigarette smoking, and they are further of the view that 
there is no ingredient or ingredients as found in ciga- 
rette smoke which has been shown to produce or be capable 
of producing any of the diseases or conditions in human 
beings claimed to be associated with cigarette smoking. 


dad. part from and in addition to the reasons 
set forth in subparagraph c, Supra, Respondent alleges that 
there is no necessity or justification for recuiring 2 warn- 
ing statement in cigarette advertising. The public is fully 
cognizant of the allegations which have been mace with ressect 
to the alleged relationship between smoking and heaith. Con- 
trary to the allegations in Paragraph 10 of the Complain., 
Respondent's cigarette advertising does not have the tencency 
and capacity to mislead the purchasing public. 


e. Respondent denies that it has engaged in 
any deceptive or unfair acts or practices injurious either 
to Respondent's competitors or to the public scnerally. 

f. Respondent denies that che Corz:ission has 
jurisdiction or authority to require a warning statement in 
cigarette advertising. 


WHEREFORE, Respondent respectfully requests that 
the Complaint herein be dismissed. 
5 


ad 


Respectfully Submitted, 


‘ LD at 2 
W384. Mim ON Ce 
Seni Vice President and General Counsel 


Attorney for American Brands, Inc. 


al ¢ pay of January, 1972 
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—N 
GAOnerican <Branls Gre 


2a5 PARK AVENUE, NEW YORK, NEW YORK 10017 


125 Ce PAs OENT 
4NO GiMeAMAL COUNSE. 


September 12, 1972 
CERTIFIED MAIL 
Return Receipt Requested 
Federal Trade Commission 


Division of Compliance 
Washington, D.C. 20580 


Attention: Thomas G. Egan, Esq. 
Attorney 


Re: American Brands, Inc. Docket C-2182 
Dear Sirs: 
Reference is made to the March 30, 1972 Order of the Com- 
mission in the above matter, to your letter of April 21, 


1972 and to subsequent correspondence and conversations 
with regard thereto. 


The American Tobacco Company Division of this Corporation, 
whicn is responsible for the sale and advertising of 
“cigarettes” as defined in the Order, has been furnished 
a copy of the Order as prescribed in Paragraph II thereof. 


Enclosed herewith as Exhibits 1 through 142 are samples of 
all of the cigarette advertising prepared for this Company 
which had regular closing dates, or in the regular course 
nad to have been delivered in final form to the printer, 
pudlisher or produczion house, or vainted or assembled on 
pillpboards, on or after July 13, 1972. These Exhibits 
Gemonstrate full compliance with the Order. 


Because of the bulk of some of the er .losed Exhibits, I 
have taken the liberty of enclosing only a single set, but 
I can provide a second set if you find it necessary. 


Very truly yours, 


&: Ant. 3, sb 
pat < ¥. Hetsko 


S2aior Vice President 
nd General Counsel 
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FE IS 5 a” 
° 


TO VERIFIED COMPLAINT OF AMFRICAN BRANDS, 


FEDERAL TRADE COMMISSION 
WASHINGTON, D. C. 20580 


OFFICE OF THE SECRETARY 


American Brands, Inc., 
245 Park Avenue, 
New York, New York. 10017 


DES 2 0 9/2 


Attention: Cyril F. Hetsko, 
Senior Vice President 
and General Counsel. 


Re: American Brands, Inc., 


Docket C-2182. 
Dear Mr. Hetsko: 


1972 ANNEXED 


INC. 


The Commission is in receipt of your communication 


dated September 12, 1972, with attached exhibits, which you 


filed as a report showing the manner and form of your com- 


pliance with the order to cease and desist issued on March 30, 


1972,in the above case. 


The Commission has reviewed the report of compliance 
and has concluded, on the assumption that the information 
submitted is accurate and complete, that no compliance 
action by the Commission is indicated at this time. 


The 
Commission will not be precluded, however, from instituting 


appropriate action should it subsequently appear that such 


information is inaccurate or incomplete. 


In addition, 


the 


Commission may at any time reconsider, revoke, or rescind 
such determination should it subsequently appear that such 
information is inaccurate or incomplete, or if action had 
been taker in violation of the terms of the order, 


By direction of the Commission 


Charles A. Tobin, 
Secretary. 
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EXHIBIT F--COMMISSION'S LETTER MAY 10, 1974 ANNEXED TO 
VERIFIED COMPLAINT OF AMERICAN BRANDS, INC. 


FEDERAL TRADE COMMISSION 
WASHINGTON. D. C. 20580 


BUREAU OF 
CONSUMER PROTECTION 


American Brands, Inc. 


245 Park Avenue MAY i 0 1974 
New York, New York 10017 


Attention: Cyril F. Hetsko, Esquire 
Senior Vice--President and 
General Counsel 


Re: American Brands, Inc. 
Docket Nos. C-2182 and 8799 


Gentlemen: 


On April 17, 1974, the staff of the Compliance Division 
met with Messrs. Horace Kornegay and Thomas Austern to dis- 
cuss an inquiry currently being conducted into the manner of 
compliance the respondents are maintaining with the Commission's 
orders governing cigarette advertisements. 


This is to inform you that our inquiry has revealed 
apparent violations of the Commission's orders requiring 
American Brands to disclose clearly and conspicuously the 
Surgeon General's health warning and "tar" and nicotine 
contents in its advertisements. This letter affords you 
the opportunity to express your own views in the matter 
before any staff recommendation is made to the Commission. 


The first group of apparent violations to which I 
refer consists of a failure to print clearly and conspic~- 
uously "tar" and nicotine contents whenever your firm 
represents its cigarettes as being "low", "lower", or 
"reduced" in "tars." An example is the enclosed Iceberg 
100's cigarette advertisement. 


The second group of apparent violations arises from 
failure to print the health warning in advertisements of 
various trim sizes in Univers 47 (Fdy) style type of 
certain sizes. An example is the enclosed Twist cigarette 
advertisement. It printed the warning statement in a 
type size considerably smaller than that required. 
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Page 2. 
American Brands, Inc. 


Please transmit to me a tear sheet copy (not a proof) 
of every cigarette advertisement of a trim size of 110 square 
inches or larger which your firm has run since November 
15, 1973. One example of every "mat", "velox", "film" 
or "plastic" that have been furnished periodicals and off 
which such cigarette advertisements have been printed should 
also be submitted. Please identify these tear sheets with 
the dates and places of their publication. 


The third group of apparent violations arises from the 
failure to disclose clearly the » 1th warning in every foreign 
language cigarette advertisement published in the United States. 
On Anaust 3, 31973, the Commission nasted in the Federal Register 
an Enforcement Policy Statement which reaffirmed the Commission's 
position that all its orders requiring clear disclosure of 
any information mean that the information must be disclosed 
in the same language as is principally used in the advertisement. 
In many Spanish-language advertisements for American Brands 
cigarettes that I have examined the health warning continues 
to appear in English. 


Please transmit to me a tear sheet copy of every 
foreign language cigarette advertisement that you have had 
published in any periodical since November 15, 1973, in the 
United States, its territories or possessions. Please also 
send to me illustrations of each type of foreign language 
cigarette advertisement on billboards in the United States, 
its territories or possessions that you have used since 
February 1, 1974, and attach to each illustration a list of 
the exact locations in which billboards displaying such 
advertisements appear. 


Please also transmit to me a copy of all agreements, 
correspondence, instructions, or memoranda which you have 
for internal use, for advertising agencies, and for peri- 
odicals governing the disclosure of the Surgeon General's 
warning. Submit also copies of all advertising material 
prepared for vending machines, promotional displays or 
paper-back book inserts, in use since July 1972, and 
describe the system of remuneration used in such advertising. 
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American Brands, Inc. 


Please submit the requested materials and data to me 
by June 10, 1974. If there is any difficulty in transmitting 
all this information to me by that date, then please inform 
me as soon as possible. I shall be glad to answer any 
questions you may have with reference to this request. My 
telephone number is 202-963-6211. 


Sincerely, 


Tononee 


\ 
terrence J. Boyle, 
Attorney 
Division of Compliance. 


Mr. H. Thomas Austern, Esquire 
c/o Covington and Burling 

888 l6th Street, N.W. 
Washington, D.C. 20006 
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VERIFIED COMPLAINT OF AMERICAN BRANDS, INC. 


FEDERAL TRADE COMMISSION 
WASHINGTON, D. C. 20580 


OFFICE OF THE SECRETARY 


AUG1 1975 


American Brands, Inc. 
245 Park Avenue 
New York, New York 10017 


Attention: Cyril Hetsko, Esquire 
General Counsel 


Re: American Brands, Inc. 
Docket No. C-2182 


Dear Mr. Hetsko: 


The Federal Trade Commission has determined that American Brands 
has violated the above-captioned order by failing in certain cigarette 
advertisements to disclose the required health warning and by failing 
in other cigarette advertisements to disclose the health warning in the 
clear and conspicuous manner that is required by the order. 


The Commission will, therefore, pursuant to the provisions of 
15 U.S.C. 56(a)Q), notify the Attorney General of its intention to com- 
mence for these violations an action for civil penalties and other relief. 
For certain other violations of the order, the Commission will hold a 
civil penalty action in abeyance for 180 days. If, however, at the 
expiration of that period, American Brands has not corrected these other 
violations, the Commission will seek civil penalties and other relief for 
them as well. 


The ‘Commission will immediately notify the Department of Justice of 
its intention to file a complaint for the following violations of the order: 


1) The advertisement of cigarettes on display panels 
inserted since July 1972 into vending machines 
which fail to disclose the required health warning 
in violation of Section I-E of the order. 
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American Brands, Inc. 


The advertisement of cigarettes on other promotional 
materials exhibited to the public since July, 1972, 
such as counter racks and shopping bags which 

fail to disclose the health warning or which disclose 
the health warning in a type size smaller than that 
required for the entire advertising display area in 
violation of Sections I-E or I-F of the order. 


The advertisement of cigarettes in newspapers, 
magazines or other periodicals published and dis- 
tributed in the United States since July, 1972, 
whicn appeared to the public with a disclosure of 
the health warning in a type style or type size 
smaller than that required for the advertiseiment's 
trim size, in violation of Section I-C of the order. 


Foreign language cigarette advertisements published 
and distributed, or otherwise exhibited to the public, 
since November 13, 1973, which vivlate the order by 
disclosing the health warning in a language different 
from that principally used by the advertisement or 

in an inaccurate translation of the statement pre- 
seribed by Congress in Section 4 of the Public 
Health Cigarette Smoking Act of 1969. 


The Commission has also determined that American Brands has 
failed to disclose the health warning on biliboard and transit card 
advertisements clearly and conspicuously as required by the order. 
Section I-D of the order specifies minimum type sizes for different sizes 
of billboards and transit cards. Compliance with that provision, how- 
ever, does not satisfy the overriding requirement established by the 
order that in these media the disclosure must be clear and conspicuous. 
Disclosures which conform to the minimum size provisions of Section I-D 
but which nonetheless are not of sufficient size for the warning to be 
read by those who view the advertisement cannot be deemed to comply 
with the order. 
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American Brands, Inc. 3. 


Moreover, the Commission has also determined that the typographic 
composition of the health warning utilized by your company violates 
Sections I-C-2 and I-C-4 of the order by measuring the requisite leading 
and spacing distances from the type faces and not from the type shoulders. 


The Commission will not, however, immediately initiate a civil penalty 
action regarding violations pertaining to the size of the warning on bill- 
boards and transit cards or pertaining to the typographic requirements 
for the leading and spacing of the warning if those violations are remedied 
within 180 days from receipt of this order. 


The Commission received and carefully considered your company's 


Asa 


ement of Position prior to making its determination in this imatier. 


By direction of the Commission. 


ad 
co et wee 
harles A~ Tobin 
Secretary 


ee: H. Thomas Ausiern, Esquire 
c/o Covington & Burling 
888 - 16th Street, N. W. 
Washington, D. C. 20006 


Horace R. Kornegay, Esquire 
c/o The Tobacco Institute, Inc. 
1776 K Street, N. W. 
Washington, D. C. 20006 
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VERIFIED COMPLAINT OF LIGGETT & MYERS 


INCORPORATED 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


— _— — — oo = — — — — — _ — ~— - — = — = - 4 


LIGGET!# & MYERS INCORPORATED 
75 Rockefeller Plaza 

New York, New York, a Delaware 
corporation, ; 


Plaintifet, 
75 civ. YOO 2 
-against- : eet 
VERIFIED COMPLAINT FOR 
LEWIS A. ENGMAN, Chairman, : DECLARATORY JUDGMENT 
Federal Trade Commission; AND INJUNCTIVE RELIEF _ 


PAUL RAND DIXON, MAYO J. THOMPSON, 

M. ELIZABETH HANFORD, and 

S'EPHEN NYE, Members, Federal Trade 
Commission; FEDERAL TRADE COMMISSION; 
EDWARD H. LEVI, Attorney General 

of the United States; and UNITED 
STATES OF AMERICA, 


Defendants. 


Plaintiff, Liggett & Myers Incorporated, for its 
Complaint herein, alleges as follows: 


Parties, Jurisdiction and Venue 


1. This is an action for a declaratory judgment 


that certain acts done and threatened to be done by the de- 


fendants in their official capacities are unauthorized by 


and contrary tio law, and for injunctive and certain other 


relief. 


2. This action arises under the Fifth Amendment to 


the Constitution of the United States, the Federal Trade 
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Commission Act (the "Act"), 38 Stat. 717 (1914), as amended, 
15 U.S.C. §§ 41 et seg., and the Administrative Procedure 
Act, 5 U-S.C. §§ 551 et seq. This Court has jurisdiction 
pursuant to the provisions of 28 U.S.C. 6 133228 U.S.C. 

§ 1337, 28 U.S.C. §§ 2201-02, and 5 U.S.C. §§ 702-06. 

There exists between the parties an actual controversy, 
justiciable in character, in respect of which plaintiff re- 
quires a declaration of its rights by this Court. The 
matter in controversy exceeds the sum or valve of $10,000, 


exclusive of interest and costs. 


# 


3. Plaintiff Liggett & Myers Incorporated isa 


corporation incorporated under the laws of the State of 
Delaware. Plaintiff's principal offices are located in 
Durham, North Carolina at 4100 Roxboro Road. Plaintiff 
alsc maintains offices at 75 Rockefeller Plaza in New York, 
New York. Plaintiff is engaged, inter alia, in the manu- 
facture, sale and distribution of cigarettes and other 


tobacco products. 


4. The defendant LEWIS A. ENGMAN is the Chairman 
of the Federal Trade Commission (the "Commission"). The 
defendants PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH 
HANFOkD, and STEPHEN NYE are members of the Federal Trade 
commission. The defendant FEDERAL TRADE COMMISSION was 
created and established by an Act of Congress known as the 


Federal Trade Commission Act, 15 U.S.C.§§ 41 et seq. The 
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defendant EDWARD H. LEVI is the Attorney General of the 
United States, who is authorized by Section 16(a) of the 


Act, 15 U.S.C. § 56(a), to institute suit against plaintiff 


in the name of defendant UNITED STATES OF AMERICA. All 


individual defendants are sued in their official capacities. 


5. The controversy between the parties arises 


over certain of plaintiff's advertisements and promotional 


material for cigarettes, substantial portions of which, 

were prepared or placed by plaintiff in this judicial 
district, Pe which were published and disseminated in this 
district. Venue is properly laid in this district by virtue 


Of 28 U.S.C. § 1392 te) (2). 
' Statement of the Claim 


6. Beginning in about May 1971, plaintiff and 
certain other cigarette companies voluntarily included in 
certain of their cigarette advertisements a depiction of 
the health warning required to be placed on cigarette pack- 
ages (but not in cigarette advertisements) by Section 4 of 
the Public Health Cigarette Smoking Act of 1969, 15 U.S.C. 
§ 1333 ("warning statement"). On or about July 1, 1971, 
the Commission served on plaintiff a proposed complaint 
which charged that plaintiff's disclosure of the warning 
statement in its advertising was insufficiently clear and 


conspicuous and therefore was a deceptive practice pro- 
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hibited by Section 5 of the Federal Trade Commission Act, 
15 U.S.C. § 45. Similar proposed complaints were served on 
five other cigarette companies. The six respondents, in- 
cluding plaintiff, were offered a six-month period within 


which to negotiate settlements of the proposed complaints. 


7. Thereafter, plaintiff and the five other re- 
spondents jointly commenced intensive negotiations with the 
staff of the Commission which covered, inter alia, the format, 
type size, type style, and other minute details of the warn- 
ing statement to be included in newspaper, magazine and 
billboard advertising, transit cards, leaflets, direct-mail 
circulars, programs and paperback book inserts, and the . 
manner and extent to which the warning statement was to 
be depicted in point-of-sale ("POS") promotional material. 
The negotiations extended over many months, and culminated 
in six consent agreements and orders, identical as to each 
respondent, formally issued by the Commission on March 30, 
1972 (the "Orders"). A copy of the Order applicable to 


plaintiff is attached hereto as Exhibit A. 


8. At all relevant times plaintiff has diligently 
fulfilled its o' igations under the Order. Plaintiff has 
established detailed procedures to insure that advertising 
and promotional material subject to the Order contain a 


£ 
warning statement conform ‘to the requirements of the 


Order. 
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9. Since the Order became effective, the warning 
statement in conformity with the Order has been placed by 
plaintiff and the other cigarette companies in thousands 
of newspaper and magazine advertisements, POS pieces, 
billboards, nd other advertising and promotional material, 


which are covered by the Order. 


10. In August and September 1972, plaintiff and 
the five other companies submitted compliance reports to 
the Commission as required by the Orders. Plaintiff's 
report of its compliance with the requirements of the Order 
included copies of current and representative advertise- 
ments and promotional material with the warning statement 
printed in conformity with the terms of the Order. In 
December 1972, the Commission advised cach of tne respond- 
ents, including plaintiff, that “on the assumption that 


the information submitted [in the compliance report] is 


accurate and complete, .. . no compliance action by the 


Commission is indicated at this time." 


11. Based upon its examination of the compliance 
reports and other widely disseminated cigarette advertising 
available to it, in a report dated December 31, 1972, the 
Commission publicly and officially r2ported to the Congress, 
pursuant to 15 U.S.C. § 1337, that: 

"Advertisements containing the disclosure state- 


ment in the format required by these orders began 
to appear in May of 1972, and by the end of 
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October, all cigarette advertisements observed 

by the Commission staff were being published in 

accordance with the terms of these orders." 

(federal Trade Commission Report to Congress, 

December 31, 1972, p. 4.) 

12. In its next annual report to Congress, dated 

December 31, 1973, but actually issued on January 23, 1974, 
the Commission publicly and officially repeated that "by 
October of 1972, almost all cigarette advertising published 
in this country was in compliance with the terms" of the 


Orders. (Federal Trade Commission Report to Congress, 


Necember 31, 1973, p. 1.) 


13. Plaintiff, relying in good faith on the Com- 
Inission's approval of its compliance report and on a 
Commission's official reports to Congress, believed that 
the Commission had accepted the manner in which plaintiff 
depicted the warning statement as fully conforming to 
the requirements of the Order, and plaintiff prepared and 
printed its advertisements and promotional material in 


accordance with that reliance. 


14. By letter dated May 16, 1974, the Commission's 
staff informed plaintiff that its Compliance Division was 
“..stituting an inguiry "into the manner of [plaintiff's] 
compliance" with certain provisions of the Order, and 
plaintiff cooperated in the ensuing investigation. During 
the investigation, plaintiff consistently offered to 


discuss refinements in the presentation of the warning 
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statement under the Consent Order. Notwithstanding (a) 
that the basic objective of the FTC is not to exact penal- 
ties but to secure compliance, (b) that the design of 

the FTC's practices and rules is to promote voluntary com- 
pliance and avoid litigation and (c) that the FTC is 
committed to a dedicated effort to help businessmen, both 
large and small, to bring their practices into compliance 
with the law without resort to litigation, the present 
staff iemanded from plaintiff monies of upwards of $400,000 


as penalties, or "a substantial amount that would hurt," 


and unless those monies were paid, refused even to discuss 


any way in which plaintiff might avoid the alleged viola- 


tions in future advertising. 


15. By letters to plaintiff and the five other 
cigarette manufacturers received by plaintiff August 4, 
1975, the Commission stated that it "has determined" that 
plaintiff and each of the other manufacturers "“ha[ve] 
violated" the Orders in various respects. The letter stated 
that the Commission had determined to commence "an action 
for civil penalties and other relief" with respect to certain 
alleged violations of the Order. With respect to other al- 
leged violations, the Commission stated that it would "hold 
a civil penalty action in abeyar e for 180 davs," but if 
at the expiration of such period plaintiff had not "corrected" 
these violations in accordance with the Commission's demands, 


“civil penalties and other relief" would be sought by the 
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Commission for such alleged violations. A copy of the Com- 


mission's letter to plaintiff is attached hereto as Exhibit B. 


16. ‘lie ©’ s:minations in the Commission's letter 
that plaintiff vicar. ene Order are largely vague and 


ambiguous and. *. +he cxtent they can be understood, are 


based on erron> 15 ‘1d unwarranted interpretations of the 
express ter *..2 Oxder. With. one small exception, 
the Commiss 4 ter does not identify specific advertise- 


ments and promotion! materials which the Commission deemed 
to be violative of the Order, nor does it indicate what 
measures plaintiff should take to bring its advertising 

into compliance.. The Comaission's determinations repudiate 
the Commission's reports to Congress that plaintiff's 
advertising was in compliance with the Order, disregard 
plaintiff's good faith reliance on the Comm:ssion's public 
statements with respect to plaintiff's advertising and pro- 
mot*onal material and are inconsistent with the Commission's 


earlier acceptance of plaintiff's compliance report. 


By reason of the provisions of Section 5 
of the Act, 15 U.S.C. § 45, and paragraph 8 of the Agree- 
ment Containing Order to Cease and Desist, the Commission's 
determination exposes plaintiff to the immediate and con- 


tinuing threat of substantial civil penalties. 


18. The Commission's August letter has a direct 
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and immediate effect on the day-to-day business of plain- 
tiff, which advertises continually and extensively to pro- 
mote the sale of its products. Plaintiff would encounter 
serious difficulties in altering its advertising because the 
Commission has never specified the corrective measures it 
considers necessary for compliance with the Order. Even 
if the Commission had informed plaintiff with sufficient 
specificity of the changes it believes should be made in 
plaintiff's advertising, compliance with the Commission's 
interpretation would require substantial revisions by 
plaintiff in millions of dollars worth of advertising and 


promotional materials. 


19. By reason cf the general and ordinary dead- 
lines for the submission of advertising copy established. 
ee various media, it would be impossible for plaintiff 
forthwith to revise all of its advertising and promotional 
materials. As recognized by the provisions of paragraph G 
of the Order (Exhibit A, at 2), lead times ranging from 45 


to 180 days are required with respect to advertising and 


promotional copy. 


20. As a result of the Commission's letter to 
plaintiff received August 4, 1975, plaintiff has been put in 
jeopardy either of having to discontinue at great expense 
advertising and promotional practices which plaintiff has 


been advised and believes in good faith to Le lawful and 
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in compliance with the requirements of the Order, or 
alternatively of continuing to utilize such advertising and 
promotional materials at the risk of incurring enormous 

and ever higher-mounting civil penalties. This very real 
dilemma is compounded by the Commission's failure to 
specify sufficiently the respects in which it believes 


laintiff's advertising to be in violation of the Order. 
Pp g 


21. Plaintiff has no prompt, adequate and effec- 
tive remedy at law, and the present action is the only 
available means for the protection of plaintiff's rights. 

Un le he Court grants plaintiff the relief sought herein, 
plein -ff will be effectively deprived of its property 
without due process of law, in violation of the Fifth aaande 
ment to the United States Constitution; plaintiff will be 
‘denied the right to effective judicial review of agency 

. action, guaranteed by the Administrative Procedure Act; 


and plaintiff will otherwise suffer irreparable injury. 


WHEREFORE, plaintiff Liggett & Mycrs Incorporated 
respectfully prays this Court: 

(i) To issue a judgment declaring that the 
determinations set forth in the Commission's letter received 
August 4, 1975, are inconsistent with the provisions of’ 
the Order and are otherwise contrary to law; 


(ii) To issue a judgment’ declaring that plaintiff 


is not liable for civil penalties; 
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(iii) To enter an order staying, pending final 
judgment, the accumulation of penalties under Section 5 of 
the Act, 15 U.S.C. § 45, for alleged violations of the 
Order; and 

(iv) To grant such other and further relief as 


the Court may deem just and appropriate. 


Respectfully submitted, 
GRAINGER R. BARRETT, Attorney-at- Law 


Fate $e 2a — 


~ /Graing rR. gp. Se err 
75 Rockefeller Plaza 
New York, New York 10020 


Attorney for Plaintiff 
Liggett & Myers Incorporated 


(Verified) 
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ANNEXED TO VERIFIED COMPLAINT OF 
LIGGETT & MYERS INCORPORATED 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Miles W. Kirkpatrick, Chairman 
Paul Rand Dixon 
Everette MacIntyre 
Mary Gardiner Jones 
David S. Dennison, Jr. 


In the Matter of 


’ 


LIGGETT & MYERS INCORPORATED, DOCKET NO, C-2185 


DECISION AND ORDER. 
a corporation. ; 


ed 


The Commission having heretofore determined to issue 
its complaint charging the respondent named in the caption 
hereof with violation of the Federal Trade Commission Act, 
and the respondent having been served with notice of said 
Actermination and with a copy of the complaint the Commission 
intended to issuc, together with a proposed form of ordrr; 
and 


The respondent and counsel for the Comnission having 
thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional 
facts set forth in the complaint to issue herein, a state- 
ment that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in 

such ¢ aint, and waivers and other provisions as required 
by the . mnission's Rules; and 


The ‘ssion having considered the agreement and 
having aceopted sane, and the agreement containing consent 
order having thereupon becn placed on the public record for 
a period of thirty (30) days, end having duly considered the 
comments filed thereafter pursuant to Section 2.34(b) of its 
Rules, now in further conformity with the procedure prescribed 
in 82.34(b) of its Rules, the Commission hereby issues its 
comptaint in the form contemplated by said agreement, makes 


the following jurisdictional findings, and enters the following 


order: 


eo 
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1. Respondent Liggett & Myers Incorporated, is a corpo- 
ration organized existing and doing business under and by virtue 
of the laws of the State of Delaware, with its principal office 
and place of business located at 630 Fifth Avenue, in the City 
of New York, State of New York. 


ye The Federal Trade Commission has jurisdiction of: - 
the subject matter of this proceeding and of the respondent, °..':- 
and the proceeding i3 in the public interest. I a eae 


ORDER 
1. 


IT IS OPDERED that respondent Ligyett & Myers Incorporated, 
a corporation, its successors and assigns and respondent's 
officers, agents, representatives and employe-s directly or 
through any corporation, subsidiary, division or <*her 
device, in connection with the offering for sale le or 
distribution of cigarettes in commerce, as “comer «" is 
defined in the Federal Trade Commiss; . Act, do forthwith 
cease and desist from advertising any such cigarette unless 
respondent makes in all advertisements of such  .garette a 
clear’ and conspicuous disclosure of the statement prescribed 
in Section 4 of the Public liealth Cigarette Smoking Act of 
1969 (Public Law 91-222) which reads: 


"Warning: The Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous to Your Health." 


A. For the purposes of this Order, the term 
"cigarette" shall mean (A) any roll of tobacco wrapped in 
paper or in any substance not containing tobacco,. and (B) any 
roll of tobat¢co wrapped in any substance containing tobacco 
which, because of its appearance, the type of tobacco used in 
the filler, or its packaging and labeling, is likely to be 
offered to, or purchased by, consumers as a-cigarette described — 
in subj :ragraph (A). . 


B. For the purposes of this Order, the term "“ad- 
vertisement" shall mean all advertising in newspapers, maga-° 
zines, and other yucriodicais published and distributed in the 
United States and other periodicals distributed primarily 
to members or ‘mits of the Armed Forccs of the United States 
located abroad, and advertisements appearing on billbcards 
placed or located within the United States and in other matcrials 
as specified in Sections D, E, and F. 


-2- 
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Cc. For the purposes of this Order, the term "clear 
and conspicuous disclosure" shall mean that 


1. The language of the warning statement shall 
be precisely as prescribed by Congress in Section 4 of 
the Public Health Cigarette sag Act of 1969. 


2. The warning statement shalt be set-in two 7" 
horizontal lines parallel with the base of the advertise- 
‘mnent, separated by leading equivalent. to the lower case 
"x-height", excluding the ascending and descending 
-letters, of the particular type size. In-any case where 
-the width of an advertisement in any printed medium is 
‘too narrow because of the columnar format, the warning 
statement may appear in three, -kines provided there is full 
compliance with all other requirements in this definition. 


Se The warning statement in newspaper, magazine, 
and other periodical advertisements shall appear in 
Univers 47 (Fdy) type style. The type size to "ve 
employed shall he the SPR PONS RE 


10-point type.........in newspaper, magazine, and other 
periodical advertisements of a trim 
size not larger than 65 square inches. 


12-noint type... .....in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 65 square inches but 
not larger than 110 square inches. 


14-point type.........in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 110 square inches but 
not larger than-180 square inches. 


16-point type.........in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 180 square inches. 


A donble full-page or a multiple full-page advertisement 

in any non-tabloid newspaper shall contain a separate 
warning statement in 16-point type on each page. A 

double full-page or muitiple full-page acvertisement 

in any tabloid newspaper, magazine or other periodical 
shall not be required to contain more than one warning 
statenent but ihe: type size requirenent shall be determined 
by the Lotadl aqareqated size of the entire adverlisement, 


a fo 
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An advertisement which occupies one full page and part of 
another page in any newspaper, magazine or other periodi- 
cal shall not be required to contain more than one warning 
statement, but the type size requirement shall be deter- 
mined hy the total aggregated size of the entire advertise- 
ment, and-the warning statement shall appear on the full 
page on which the advertisement appears. An advertisement 
which occupies part of each of two or more pages in any 
newspaper, magazine or other periodical shall not be 
required to contain more than one warning statement, but 
the type size requirement shall be determined by the 

total aygreyated size of the entire advertisement, and 

the warning statewent shail appear on that page which 
contains the greater (or greatest) part of the advertise- 
ment. 


4. Every warning statement shall he set in a ruled 
rectangle. The size of the rectangle shall be determined 
by providing at both ends and at both top and bottom a 
space between the type block and the enclosing rule not 
less than the following.spaces: where 10-point type is 
used in the warning statement, the rule shall he 8--points 
away from the type block; where 12-point type is used in 
the warning statement, the rule shall be 10-points away from 
the type bljiock; where 14-point type is used in the warning 
statement, the rule shall be:12-points away from the type 
biock; and where 16-point type is used in the warning 
statement, the rule shall be l4-points away from the type 
block. The width of the rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statement; 1/2-point where 12-point type is used in the 
warning statement; 3/4-point where 14-point type is used 
in the warning statement; and 1-point where 16-point type 
is used in *he warning statement. ; 


5. The warning statement shall be printed in black 
against a solid white background within the rectangle, and 
the enclosing rule shall be printed in biack. 


6. The warning statement in its rectangle in any 
newspaper, magazine, or other pericdical advertisement 
shall be a separate element in each advertisement and shall 
not contain or include any part of any picture, design, 
illustration or text within the advertisement... The warning 
statement in its rectangle shall not be contained or included 
as an integral part of. any specific pictorial design or 
illustration; in particulor, it shall not be made a 
constituent part of a reproduction of the package cf ciga- 
rettes. The warning statement in its rectangle may be 
printed or superimposed upon any pictorial background 
portion of any advertisement. 


ya 
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rs The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
may be positioned anywhere within the trim area of the 
advertisement, but shall not be positioned in the margin 
of any advertisement. The rectangle shall not be positioned 
imuediately next to, or immediately contiguous to, any 
rectangular @esians, elements, or similar gcomotric forms 
(other than a picture of the cigarette package) or immediate- 


ly conti us to any textual matter appearing in the, 
adverti:. «ont. 
8. Blurring or illegibility of the warning statement 


in its rectangle occurring for reasons beyond the control 
of the respondent siiall not be in violation ot this Order. 
D. On billboards of a size 24-shecets and larger, the 
type size uf the warning statement shall be not less than 2 
inches in heig’t, and the recténgle and the enclosing rule 
shal] be of a size, shape, contrast, anc placemant, propor- 
tionately correspending to those specified in Subsections 
C-1, -2, -4, -5, -6, and -7 for newspaper, magazine, and 
other periodical advertiseménts ot a trim size larger than 
180 square inches. On billboards of a size G-, 7-, and 
-sheets the type size shall be not less than 3/4 inches, 
on those of a size 2- through 5-shects ‘the type size shall 
be net less than 1/2 inch, and the rectangle and the 
enclasing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to tho:a specified 
in Subsections C-1, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertisements of a tri 
size Jarger than 180 square inches. On 1]-sheet billboards 
the type size shall be not less than 24-points, and the 
rectangle and the enclosing rule shal] be of a size, shane, 
contrast and placement, proportionately corresponding to 
those specified in Subsections C-1], -2, -4, -5, -6 and -7 
for newspaper, magazine, and other periodical advertisements 
of a trim size larger than 180 square inches. On all public 
/ transit side cards of any shape the type size shall be 
not less than ]8-points, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
jn Subsections C-l, -2, -4, -5, -6, and --7. for newspaper, 
mayazine, end olher periodical advertisements of a trim 
size lurger than 180 sguare inches. All public trarsit 
end cards si:all comply with the niininum requirements for 
Jesheet bilineards. The type styje on any billboard or 
transit card shall be Univers 47 (Fdy) or a similar font. 
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K. On all point-of-sale promotional waterials exhi- 
bited to cigarette purchasers, which have a surface contain- 
ing an advertising display area of more then 36 Square inches, 
the warning statement within its rectangle sha‘*l he included 
in @ lype size , coportional to the type size specificd in 
the nearest page size category for newspaper, mayazine, and 
other periodical advertisements, as specified in Subsec- 
tions C-], -2, -3, -4, -5, -6, and -7. In determining the. 
size of the advertising display arca in point-of-sale, 
promotional materials consisting of two or more pages, 
the total advertising display area of each page: on which 
any printed or graphic material appears shall be aggreyguted, 
and where the aqeregate of the advertising display area, on 
which any printed or graphic material appears, exceeds 36 
square inches, the warning statement within its rectangle 
shall be piaced on one of those pages and proportionalized/ 
to the size of that page in accordance with Section C. The 
warring statement shall not be required on any non-media 
advertising and promotional materials offered or given 
to consumers; nor shall the warnina statement be required 
on any promotional materials which are not fox public display 
or public consumer expos: re, and are distributed to 
cigarette wholesalers, aealers, a: merchants. 


I. All advertising contained in non-point-of-sale 
leaflets, direct-mai) circulars, paperback Look inserts, 
ana proygrass shall contain the warning atrtewnat within 
its rectangle in a type size proportional to the type size 
specificd in the nearest page size category for newspaper, 
magazine, and other periodical advertisements, as speci- 
fied in Subsections C-1, -2, -3, -4, -5, -6, and -7. 


G. Sections C, D, E, and F of this Order shall 
become effective sixty (60) days after it is finally is- 
sued, but to meet. the general and ordinary ctcadlines for 
submission of advertising copy established by the mediun 
by or in which the advertisement is to appear, the require- 
ments of Sections C, D, E, and F shall not be applicable (a) 
to newspaper, maqazine, or other periodical advertising 
for which the ciosing date on which an advertiser must, 
according to the regular schedule of that newspaper, maga- 
zine, or other periodical, deliver the: advertising material 
ine final form tothe printer, to the publisher, or as to 
spectacolor-type, to the production house, is less than 
forty-five (45) dnuys after the date on which this Order 
shall. hecome etfective; (b) to advertising appoaring on 
billboards for which copy isust, according to the carliest 
practical dale for replacement, be delivered in final. form 
-to the printer or painted or assembled on such bi liboards 
Jess thao Jortly five (45) days afler the date on which this 
Order shad boca offective, bul in any event, as to ad- 
vertising cppcaring ou biltboards Sections C, Pp, E, and F 
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shall become applicable one hundred eighty (180) days 
from the date this Order shall become effective; (c) to 
advertising printed on non-point-of-sale leaflets, direct- 
_mail circulars, paperback book inserts, and programs which 
is delivered in’ final form to the printer less than forty- 
five (45) days after the date on which this Order shall 
become effective, but in any cvent, as to advertising 
printed on non-point-of-sale leaflets, direct-mail circu- 
lars, paperback book: inserts, and programs, Sections: C, 
D, E, and F shall become applicable one hundred forty 
(140) days from the date this Order shall become effec- 
Live; o: (d) to point-ot-sale promotional materials 
exhibited to cigarette purchasers, which have a surface 
containing an advertising display area of more than 36 
sguare inches, delivered in final form to the printer 
less than forty-five (45) days from the date this Order 
shall become effective. 


H. This Order shall not be applicable to signs on 
a factories, plants, warehouses, and other facilities related 
: to the manufacture or factory storage of cigarettes, to 
corporate or financial reports, or to employment advertising, 
or to advertising in tobacco trade publications not circu- 
lated to consuiers. 


II. 


IT 1S FURTHER ORDERED that the responder corporation 
shall forthwith distribute a copy of this order to each of its 
operating divisions or departments. 


If IS FURTHER ORDERED that respondent notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporate respondent such as dissolution, assigmnent or sale re- 
sulting in the emergence of a successor corporation, the creation 
or dissolution of subsidiaries or any other change in the corpora-~ 
tion which may affect compliance obligations arising out of the 
order. 


IT 1S FURTHER ORDERED that respondent shail, within sixty 
(G0) days after service upon it of this order, file with the 
Comnission a roport, in writing, setting forth in detail the 
mnonnce. and form in which it has‘ compliéd with the order to csase 
and dasist. 


Ly the Commissions; Commis. ioner fones' statement ts attached. 


oN PERS, 
t of s ‘ 
PY ot Jo ak 
Cae ay an pS ead 2 “er” 


Charles A. olan, 
Secretary. 


LehUEN:s iawech 30, Ire.  -7- 
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EXHIBIT B--COMMISSION'S LETTER AUGUST 1, 1975 
ANNEXED TO VERIFIED COMPLAINT OF 
LIGGETT & MYERS INCORPORATED 


FEDERAL TRADE COMMISSION 
WASHINGTON, D. C. 20580 


FFICE OF THE SECRETARY 


he he ae enn Ne Ya, ae Leet 


RECEIVED 


AUG 4 1919... 


“Liggett and Myers Incorporated . 
4100 Noavoro Road LAW DEPARTHICNT 
Durham, North Carolina 27704 


Attention: Joseph Greer, Esquire 
Associate General Counsel 


Liggett and Myers Incorporated 
Docket No. C-2185 


Dear Mr. Greer: 


The Federal Trade Commission has determined that Liggett and Myers 
Incorporated has violated the above-captioned order by failing in certain 
cigarette advertisements to disclose the required hezlth warning and by 
failing in other cigarcite advertisements to disclose the health warning in 
the clear and conspicuous manner that is required by the order. 


The Commission will, therefore, pursuant to the provisions of 
15 U.S.C. 56(a) (1), notify the Attorney General of its intention to com- 
mence for these violations an action for civil penalties and other relief. 
For certain other violations of the order, the Commission will hold a 
civil penalty action in abeyance for 180 days. If, however, at the 
expiration of that period. Liggett and Myers Incorporated has not 
corrected these other violations, the Commission will)seck civil penalties 
and other relief for them as well. 


The Commission will immediately notify the Department of Justice of 
its intention to file a complaint for the following violations of the order: 
1) The advertisement of cigercttes on display panels 

inserted since July 1972 into vending machines 

which fail to disclose the required health warning 
in violation of Section I-E of the order. 


et I STH A TRO I TE 
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Liggett and Myers Incorporated , 2. 


2) The advertisement of cigarettes on other -promotional F 
materials exhibited to the public since July, 1972, 
such as counter racks, nostalgia posters and almanac 
covers which fail to discluse the health warning or 
which disclose the health warning in a type size Hous $s 
smaller than that required for the entire advertising: 
display area in violation of Section I-E or I-F of the 
order 


3) The advertisement of cigarettes in newspapers, 
iInagazines or other periodicals mublished and dis- 
tributed in the United States si. July, 1972, which 
violate Section 1-C of the order . 


a) by appearing to the public with a disclosure 
of the health warning in a type style or 
type size smaller th n that required for the 
advcrtisement's trim size; or 


b) by setting the warning statement in more 
than two or three lines; or 


c) by positioning the warning rectangle im- 
incdiately next to, or immediately contiguous 
to, other rectangular designs, elements or 
similar geometric forms, as was the case 
with the "Lark's 4 Sweepstakes" advertisc- 
ment; or 


dad) by making the health warning a constituent 
part of a reproduction of the package of 
cigarettes. 


The Commission has also Ccctermined that Liggett and Myers 
Incorporated has failed to disclose the health warning on billboard 
and transit card advertisements clearly and conspicuously as required 
by the order. Section I-D of the order specific, minimum type sizes 
for different sizes of billboards and transit cards. Compliance with that 


a ee : 
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Liggett and Myers Incorporated 


‘ 


provision, however, does not satisfy the overriding requirement 
established by the order that in these media the disclosure must be clear 
and conspicuous. Disclosures which conform to the minimum size pro- 
visions of Section I-D but which nonctheless are not of sufficient size 

for the warni.g to be read by those who view the advertisement cannot 
be deemed to comply with the order 


Moreover, the Commission has also determined that the typographic, 
composition of the health warning utilized by your company violates 
Sections I1-C-2 and I-C-4 of the order by measuring the requisite Jeading 
and spacing distances from the type faces and not from the type shoulders. 


The Commissicn wili not, however, immedintely initiate a civil penalty 
action regarding violations pertaining ‘to the size of the warning on bill- 
beards and transit cards or pertaining to the typographic requirements 
for the leading and spacing of the warning if those violations are remedied 
within 180 days irom reccipt of this order. 


The Commission received and carefully considered your company's 
Statement of Position prior to making its determination in this matter. 


By direction of the Commission. 


Charles A. Tobin 
Sceretary 


HW. Thomas Austern, Esquire 
e/o Covington & Burling 

888 - 16th Street, N. W. 
Wsshington, D. C. 20006 


Horace R. Kornegay, Esquire 
c/o The Tobacco Institute, Inc. 
1776 K Strect, N. W. 
Washington, D. C. 20006 


Par re at ee eo - ‘DARAAPSE SS FTP D2 
g ‘ ; 
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ORDER TO SHOW CAUSE OF BRt WILLIAMSON TOBACCO CORPORATION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


me ee ee ee ee Ee ee ee ee ee ee Ye cen x 
BROWN & WILLIAMSON TOBACCO 
CORPORATION, 
75 Civ. ‘{6 {7 
Plaintiff, Juoce ae 
v0GE Leiestbany 
“en -~against- 
e : ORDER TO SHOW CAUSE 
: LEWIS A. ENGM.J, Chairman, ae 
Federal Trade Commission, et al:, + FoR PRELIM WARY 
Defendants. : INLowc riod 
ee eee eee ee eee ee me ae ee ee ee ee ee ee we ee ee es ee oe x 


os Upon the verified complaint for declaratory judgment 
and injunctive relief and the annexed affidavit of Martin 


London, sworn to August /4, 1975, it is nereby 


ORDERED, that the defendants SHOW CAUSE, in the 
United States District Court, Room 30) , Foley Square, 
a KT v4 LPM. 
ZN New York, New York, on August 245 1975, at 10+60-A7*., or 
us? 
as soon thereafter as counsel can be heard, why an order should 
not be entered, pursuant to Rule 65, Federal Rules of Civil 


Procedure: 


1. Staying, pendir final judgment, the 


accumulation ot penalties wsier Section 5 of the 
Federai Trade Commission Act, 15 U.S.C. Section 45, 
fox alleged violations of the order a copy of which is 
atcached to the verified complaint herein as Exhibit A, 
and 

2. Granting to plaintiff such other and 


further relief as the Court may deem proper; 
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and it is further 


ORDERED, that service of a copy of this 0 der and 


of the »apers upon which it is granted on the said defendants 

~_— 
ft ( 
ss 


0S follows: 


shall be sufficient if made on or hefore August /y , 1975, as 


LY 


(a) Upon defendants LEWIS A. ENGMAN, 
PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH 
HANFORD and STEPHEN NYE, hy certified mail addressed 
to each of them at the Federal Trade Commission 
Building, Pennsylvania Avenue at Sixth Street, N.W., 
Washington, D. C. 20580; 

(b) Upon the FEDERAL TRADE COMMISSION, 
by personal delivery to such agency, Washington, D.C.; 
and 

(c) Upon EDWARD H. LEVI, and the UNITED 
S" “SES OF AMERICA by serving the United States in 
accordance with nule 4(d) (4) of the Federal Rules 
of Civil Procedure, provided that pzrsonal delivery 
thereof shail be made to the United States Attorney 


for this District. 


Dated. ;) Charts ¥ Jena 
Issued—at 7.7. Use sett o 


August 15, 1975 
New York, New York 


Ate or: fo MM. 
CHT, 


Uso 
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AFFIDAVIT OF MARTIN LONDON 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BROWN & WILLIAMSON TOBACCO : 


CORPORATION, 
Plainti£e, 75: Civ. 
-against- 
LEWIS A. ENGMAN, Chairman, AFFIDAVIT 
Federal Trade Commission, et al., : 
Defendants. : 
ce eee ee ee es es eee ee ee ee es ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee es x 
STATE OF NEW YORK ) 
2 -- S843 
) 


COUNTY OF NEW YORK 


MARTIN LONDON, being sworn, says: 


1. I am a member of the firm of Paul, Weiss, Rifkind, 
Wharton & Garrison, attorneys in this action for the plaintiff, 
Brown & Williamson Tobacco Corporation. I make this affidavit 
in support of plaintiff's motion for an Orijer, pursuant to 
Rule 65 of t' +: Federal Rules of Civil Procedure, staying, 


pending final judgment, the accumulation of penalties under 


Section 5 of the Federal Trade Commission, 15 U.S.C. Section 45, 
‘et for alleged violations of the Order a copy of which is annexed 


to the Verified Complaint herein as Exhibit A. 


2. This motion is brought on by an order to show 
cause rather than by notice of motion in order to minimize the 


delay in the hearing and determination of this motion which 


n° SS 


Affidavit of Martin London 


seeks to stay the accumulation of penalties possibiy amounting 


to thousands of dollars a day. 


3. No application for this relief has heretofore 


been made to this or any other court. 


Martin London 


Sworn to before me this 


; ¥ Gaay of August, 1975. 


TROTTA 
ew York 


* Arienty 


JEAN M. 
Notary Putlic, State of 
Reeabtiedd te Rees 
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ORDER TO SHOW CAUSE OF PHILIIF MORRIS 


"NCUR: ORATED 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ae ee a a ee x 
PHIIL-sP MORRIS INCORPORATED, : Civi? Action File No. 
15 Civ. Ag? KTD 
Plaintiff, ‘ 
-against- : ORDER TO SHOW CAUSE 


— 7 gifs t 
LEWIS A. ENGMAN, Chairman, FER FREAMIMARZ 
Federal Trade Commission, et al., [NivAC Fr bA! 


Defendents. 


Upon the verified complaint for declaratory judgment 
and injunctive relief and the annexed affidavit of Donald Fried, 
sworn to August 14, 1975, it is hereby 

ORDERED, that the defendants SHOW CAUSE, in the 
United States District Court, 2 °on /IES, Foley Square, New 

Js 2i6e fi) 
York, New York, on August 24+, 1975, at +6:00-A-M., or as 
soon thereafter as counsel can be heard, why an order should not 
be entered, pursuant ‘és Rule 65, Federal Rules of Civil Pro- 
cedure: 

1. Staying, pending final judgment, the 
accumulation of penalties under Section 5 of the 
Federal Trade Commission Act, 15 U.S.C. Section 45, 
for alleged violations of the order a copy of which is 
attached to the verified complaint herein as Exhibit 
A, and 

2. Granting to plaintiff such other and 


further relief as the Court may deem proper; 


is further 


and it 


. 


AE NEE VE LF ROTO EB LOI SALES RT MD EIEIO LP YO ie 8A PRS 
e-. 
t 


Order to Show Cause of Philip Morris Incorporated 


Oh* xED, that service of a copy of this Order and 
of the » ‘pers upon which it is granted on the said defendants 
shall be sufficient if made on or before August 49 AERP dh Sie 
follows: 

(a) Upon defendants LEWIS A. ENGMAN, 
PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH 
HANFORD and STEPHEN NYE, by certified mail addressed 
to each of them at the Federal Trade Commission 
Building, Pennsylvania Avenue at Sixth Street, N.W., 
Washington, D. C. 20580; 

(bo) Upon the FEDERAL TRADE COMMISSION, 
by personal delivery to such agency, Washington, 
Bees 
and 

(c) Upon EDWARD H. LEVI and the UNITED 
STATES OF AMERICA by serving the United States in 
accordance with Rule 4(d)(4) of the Federal Rules 
of Civil Procedure, provided that personal delivery 
thereof shall be made to the United States Attorney 


for this District. 


OAARLES Fo SFLUMART 
Ue beu« 


14 jes 

Iesued at~ 

August /$, 1975 
New York, New York 


SD:9CLD 


(a ee a ee nn meee ee A a TT EE eR A A A TL TT 
FR LE GT TTT A ET ET EE TE RT TS FT EE EET wT 
t FIs 9 . 


t 
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AFFIDAVIT OF DONALD FRIED 


UNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee me ee ee ee ee ee xX 
PHILIP MORRIS INCORPORATED, : Civil Action File No. 
75 Civ. 
Plaintiff, 
-against- : AFFIDAVIT 
e 
sl LEWIS A. ENGMAN, Chairman, 
‘e Federal Trade Commission, et al., 
Defendants. 
TE | en aie meemnsemenecen aahene seein wenn ete cic se a Sa eh ne tah x 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


DONALD FRIED, being sworn, says: 
1. I ama member of the firm of CONBOY, HEWITT, 
O'BRIEN & BOARDMAN, attorneys in this action for the plaintiff, 


Philip Morris Incorporated. I make this affidavit in support 


of plaintiff's motion for an Order, pursuant to Rule 65 of the 


Federal Rules of Civil Procedure, staying, pending final judg- 


ment, the accumulation of penalties under Section 5 of the 
Federal Trade Commission, 15 U.S.C. Section 45, for alleged 
violations of the Order a copy of which is annexed toc the 
verified complaint herein as Exhibit A. 

2. This motion is brought on by an order to show 
‘s cause rather than by notice of motion in order to minimize the 


delay in the hearing and determination of this motion which 


EE TS Te PE TE EEE SOY NR TR RE ET NG I ALT TL Nh eS AT I 


’ - 
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Affidavit of Donald Fried 


seeks to stay the accumulation of penalties possibly amow cing 
to thousands of dollars a day. 

3. No application for this relief has heretofore 
been made to this or any other court. 
Sworn to before me this 

wh 
/y- day of August, 1975. 


VIRGINIA F. GADIWIT7 } 
Nitory @obtic, State of tlew York . 
Now. 3-01274505 
Qualified In Nawaw County 
Cattihote tied in New York County 
Cenrenission Faytiws Muueh 20 19/7 


Donald fried 


Se ae ae ee SR DS Pe RE re " EP OE TT eT TT ee 
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ORDER TO SHOW CAUSE OF R. J. REYNOLDS TOBACCO COMPANY 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


R. J. REYNOLDS 7 9OBACCO COMPANY, 


15 civ. 44] (KTD|) 


Plaintiff, : 


~against- : ORDER TO SHOW CAUSE 
Se 
LEWIS A. ENGMAN, et al., : ror 


Defendants. : Poliminar 
Ds See « Lijit ere 


Upon the verified complaint for declaratory judg- 
x ment and injunctive relief and the annexed affidavit of 
James W. B. Benkard, sworn to August (5, 1975, it is hereby 


ORDERED, that the defendants SHOW CAUSE, in the 


United States District Court, Room | 30S , Foley Square, 

2 2:02 PM 
New York, New York, on August 34, 1975, at 40:00 A.M,, or 
as soon thereafter as counsel can be heard, why an order 


should not be entered, pursuant to Rule 65, Federal Rules 


of Civil Procedure: 


1. Staying, pending final judgment, 
the accumulation of penalties under Section 
5 of the Federal Trade Commission Act, 15 
U.S.C. Section 45, for alleged violations of 
the order a copy of which is attached to the 
verified complaint herein as Exhibit A; and 


2. Granting to plaintiff such other 


PEPE LO eS Ee Pe 


A 


Order to Show Cause of R. J. Reynolds Tobacco Company 


and further relief as the Court may deem 
proper; 


and it is further 


ORDERED, that service of a copy of this Order 
and of the papers upon which it is granted on the said 
defendants shall be sufficient if made on or before 
August , 1975, as follows: 

(a) Upon defendants LEWIS A. ENGMAN, 
PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH 
HANFORD and STEPHEN NYE, by certified mail ad- 
dressed to each of them at the Federal Trade 
Commission Building, Pennsylvania Avenue at 
Sixth Street, N.W., Washington, D. C. 20580; 

(b) Upon the FEDERAL TRADE COMMISSION 
by personal delivery to such agency, Washington, 
D.C.; and 

(c) Upon EDWARD H. LEVI, and the 
UNITED STP'TES OF AMERICA by serving the United 
States in accordance with Rule 4(d) (4) of the 
Federal Rules of Civil Procedure, provided that 
personal delivery thereof shall be made to the 


United States Attorney for this District. 


Ie sed—at Dited) “iM; 


Auyust 15, 1975 
New York, New York 
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AFFIDAVIT OF JAMES W. B. BENKARD 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ee ee ee ee ee a ee ee x 
R. J. REYNOLDS TOBACCO COMPANY, : 7° Civ. 4O4Ud 
Plaintiff, : 
-against- : AFFIDAVIT 
LEWIS A. ENGMAN, et al., 
Defendéanrts.: 
si a Se’ ip ic Sy °° egestas cl Algo lea x 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) bled 

JAMES W. B. BENKARD, being sworn, says: 

1. I am a member of the firm of Davis Polk & 
Wardwell, attorneys in this action for the plaintiff, 
R. J. Reynolds Tobacco Company. I make this affidavit 
in support of plaintiff's motion for an Order, pursuant 
to Rule 65 of the Federal Rules of Civil Procedure, stay- 
ing, pending final judgment, the accumulation of penalties 
under Section 5 of the Federal Trade Commission Act, 
15 U.S.C. Section 45, for alleged violations of the Order 
a copy of which is annexed to the Verified Complaint here- 
in as Exhibit A. 

2. This motion is brought on by an order to 
show cause rather than by notice of motion in order to 


minimize the delay in the hearing and determination of 


es 


Affidavit of James ./. B. Benkard 


this motion which seeks to stay the accumulation of 


penalties possibly amounting to thousands of dollars a 


day. 


3. No application for this relief has heretofore 


been made to this or any other court. 


Kk] va wes WB Ben Kare) 
James W. B. Benkard 


Sworn to before me this 


day of August, 1975. 


3 WW), y “J 6 
Fes Notary Public 


EOE SRL Re. SS SR PP eS ES ee Pee ee ER I ET EE Te, 


~ 
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ORDER TO SHOW CAUSE OF LOEW'S THEATRES, INC. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-_——— om ee ee ee ee eee ee ee ee ee ee ee me eee eee x 
oat 
LOEW'S THEATRES, INC., : ; 4 
Plaintiff, : 75 civ. YOS aC pn) 
-against- : ORDER TO SHOW CAUSE 
LEWIS A. ENGMAN, Chairman, 2 Tay a ne Viren 
Federal Trade Commission, et al., ' | 
A a) 
Defendants. 


Upon the verified complaint for declaratory judgment 
and injunctive relief and the annexed affidavit of Joseph W. 


Gelb, sworn to August 14, 1975, it is hereby 
ORDERED, that the defendants SHOW CAUSE, in the. 


United States District Court, Room7OS, Foley Square, 
New York, New York, on August oF 1975, at 10:00 A.M., or 
as soon thereafter as counsel can be heard, why 2: Order should 
not be entered, pursuant to Rule 65, Federal Ruies cf Civil 
Procedure: 
1. Staying, pending final judgment, -he 

accumulation of penalties under Section 5 of the 

Federal Trade Commission Act, 15 U.S.C. §45, for 

alleged violations of a Federal Trade Commission 


Consent Order, a copy of which is attached to the 


verified complaint herein as Exhibit A, and 


> ee Ee ee 


Order to Show Cause of Loew's Theatres, Inc. 
2. Granting to plaintiff such other and 
further relief as the Court may deem proper; 


and it is further 


ORDERED, that service of a copy of this Order and 
of the papers upon which it is granted on the said defendants 
shall be sufficient if made on or before August /7 , 1975, as 
follows: 

(a) Upon defendants LI. IS A. ENGMAN, 
PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH 
HANFORD and STEPHEN NYE, by certified mail addressed 
to each of them at the Federal Trade Commission 
Building, Pennsylvania Avenue at Sixth Street, N.W., 
Washington, D. C. 20580; 

(b) Upon the FEDERAL TRADE COMMISSION, 
by personal deliv ~y to such agency, Washington, D. C.; 
and | 

(c) Upon EDWARD H. LEVI, -and the UNITED 
STATES OF AMERICA by serving the United States in 
accordance with Rule 4(d)(4) of the Federal Rules 
of Civil Procedure, provided that personal delivery 


thereof shall be made to the United States Attorney 


for this District. 


S/ onitence a Ker Metle, 
Act fy ep Leta 2 . Hey 


Issued—eaet-~ 4 ot S 4.00 p an 


August 15, 1975 
New York, New York 


A’ S02 


AFFIDAVIT OF JOSEPH W. GELB 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK : 
ween ee nn ene ote ee ee en ee HX 
LOEW'S THEATRES, INC., 

Plaintiff, 


-against- : TS Cie, 4050 (EO) 


LEWIS A. ENGMAN, Chairman, 


Federal Trade Commission, et al., AFFIDAVIT IN SUPPORT 
: OF APPLICATION FOR 
Defendants. ORDER TO SHOW CAUSE 
eee mee mn ene mem emen enews e nnn nme ewes ecco x ; 


STATE OF NEW YORK ) 
$ #£8.: 

COUNTY OF NEW YORK ) 

Joseph W. Gelb, being duly sworn, deposes and says: 

1. I ama member of the firm of Weil, Gotshal & 
Manges, attorneys for plaintiff Loew's Theatres, Inc. ("Loew's"). 
I make this affidavit in support of plaintiff's motion for an 
order staying, pending final judgment, the accumulution of 
penalties under §5 of the Federal Trade Commission Act, 15 u.s.c. 
§45, for a.lege:: violations of a Federal Trade Commission Consent 
Order, daced March 30, 1972, a copy of which is annexed to 
the verified complaint herein as Exhibit A. 

2. The Federal ‘trade Commission ("Commission") on 


August 1, 1975 informed Loew's it has determined that certain 
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Affidavit of Joseph W. Gelb 


of its cigarette advertising and promotional materials are 


in violation of that Consent Order. 


3. Loew's brings on this application, by order to 
show cause, rather than notice of motion, in order to gain 
a speedy hearing since it is subject each day to a claim 

for additional penalties possibly amounting to thousands of 

dollars a day. It is therefore necessary that Loew's app‘i- 


cation be heard promptly. 


4. No previous application for this relief has 


tee oe 


77 v5 more aa W. GELB 


been heretofore made. 


Sworn to before me this 
{7 day of August, 1975. 


ARTHUR J. STEVENS 
Notary Putie, State of New Yort 
No. 60-91862 159 Qush! edin We 
Certificate filed in Nay 


niches: «! fA, 


v York Count 
Commission Expires March <0, ‘19.2. . 
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ORDER TO SHOW CAUSE OF AMERICAN BRANDS, INC. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMERICAN BRANDS, INC., 


Plaintiff, 75 Civ. dOsile V 


-against- 
FEDERAL TRADE COMMISSION; : ORDER TO SHOW CAUSE 
LEWIS A. ENGMAN, Chairman, Federal 
Trade Commission; 
PAUL RAND DIXON, 
MAYO J. THOMPSON, 
M. ELIZABETH HANFORD, and 
STEPHEN NYE, Members, Federal 
Trade Commission; 
EDWARD H. LEVI, Attorney General 
of the United States; and 
UNITED STATES OF AMERICA, 


Defendants. 


Upon the Verified Complaint for declaratory 
judgment and injunctive relief and the annexed affidavit 
of Daniel J. O'Neill, sworn to’August 15, 1975, it is 


hereby 


ORDERED, that the defendants SHOW CAUSE, in the 
United States District Court, Room 7%, Foley Square, 
New York, New York, on August 24, 1975, at 10:00 A.M., or 
as soon thereafter as counsel can be heard, why anu order 
should not be entered, pursuant to Rule 65, Federal Rules 
of Civil Procedure: 


1. Staying, pending final judgment, 


the accumulation of penalties under Section 5 


R209 


Order to Show Cause of American Brands, Ine. 


of the Federal Trade Commission Act, 15 U.S.C. 
§ 45, for alleged violations of the Consent 
Order, a copy of which is attached to the 


Verified Complaint herein as Exhibit B,and 


2. Granting to plaintiff such other 


and further relief as the Court may deem proper; 
and it is further 


ORDERED, that service of a copy of this Order 
- and of the papers upon which it is granted on the said 


defendants shall be sufficient if made on or before 


August in 1975, as follows: 


(a) Upon defendants LEWIS A. ENGMAN, 
PAUL RAND DIXON, MAYO J. THOMPSON, M. ELIZABETH 
HANFORD and STEPHEN NYE, by certified mail ad- 
dressed to each of them at the Federal Trade 
Commission Building, Pennsylvania Avenue at 
Sixth Street, N.W., Washington, D.C. 20580; 

(b) Upon the FEDERAL TRADE COMMISSION, 
by personal delivery to such agency, Washington, 
D.C..3.- and 

(c) Upon EDWARD H. LEVI, and the 
UNITED STATES OF AMERICA by serving the United 
States in accordance with Rule 4(d)(4) of the 


Federal Rules of Civil Procedure, provided 


LL ae | 


TS EN Tes 
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Order to Show Cause of American Brands, Inc. 


that personal delivery thereof shall be made 


to the United States Attorney for this District. 


Py AON paek 
Ail? dD 
Issued- at —Ms 
August 15, 1975 
New York, New York 


A 


AFFIDAVIT OF DANIEL J. O'NEILL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMERICAN BRANDS, INC., 
Plaintiff, 
-against- 


FEDERAL TRADE COMMISSION; AFFIDAVIT 
LEWIS A. ENGMAN, Chairman, Federal 
Trade Commission; 

PAUL RAND DIXON, 

MAYO J. THOMPSON, 

M. ELIZABETH HANFORD, and 

STEPHEN NYE, Members, Federal 
Trade Commission; 

EDWARD H. LEVI, Attorney General 
of the United States; and 

UNITED STATES OF AMERICA, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


DANIEL J. O'NEILL, being duly sworn, deposes 


1. I ama member of the firm of Chadbourne, 
Parke, Whiteside & Wolff, attorneys for the plaintiff 
American Brands, Inc. I make this affidavit in support 
of plaintiff's motion for an Order, pursuant to Rule 65 
of the Federal Rules of Civil Procedure, staying, pending 
final judgment, the accumulation of penalties under Sec- 


tion 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, 
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Affidavit of Daniel J. O'Neill 


for alleged violations of the Consent Order, a copy of 
which is annexed to the Verified Complaint herein as 


Exhibit B. 


2. This motion is brought on by an order to 
show cause rather than by notice of motion in order to 
minimize the delay in the hearing and determination of 
this motion which seeks to stay the accumulation of penal- 


ties possibly amounting to thousands of dollars a day. 


3. No application for this relief has, hereto- 


fore been made to this or any other court. 


/ Cote, (7 Lo 
Daniel J. O'Neil 


Sworn to before me this 


/4 day of August, 1975. 


de WEE SP Ye RTE 
Notary Public 


LUCILLE S MILILLO 
NOTARY PUBLIC, STATE OF KEW YORK 
No. 24-4511503 
Quaifies in Kings County 
Commission Expes March 30, 19797 


VERIFIED COMPLAINT OF AMERICAN BRANDS, INC. ANNEXED 
TO AFFIDAVIT OF DANIEL J. O'NEILL 


Identical to Verified Complaint of American Brands, 
Inc. printed herein at pages Al04 to Al22. 


EXHIBITS A TO G ANNEXED TO VERIFIED COMPLAINT OF 
AMERICAN BRANDS, INC. 


Identical to Exhibits A to G annexed to Verified 
Complaint of American Brands, Inc. printed herein 
at pages Al23 to Al66. 
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ORDER TO SHOW CAUSE OF LIGGETT & MYERS INCORPORATED 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-“ = ec = se = oo - @ ec we & & «= @ @ =m -& x 
ll 
LIGGETT & MYERS INCORPORATED, 
Plaintiff, 
-against- . 75 ‘Civ. +O ~. 
LEWIS A. ENGMAN, Chairman, ORDER TO SHOW cc4+e) 
Federal Trade Commission, et al., :: CAUSE 
Rv 
Defendants. $ », Ae: 
1 priate ae 
tee a Sata as na mn ie ope Lae st aly Fee hoo ee i ok aldieideaines 


Upon the verified complaint for declaratory 
judgment and injunctive relief and the annexed affidavit 


£ 
of Grainger R. Barrett, sworn to August/S + L97Sy 38 ts 


hereby 
ORDERED, that the defendants SHOW CAUSE, in the 


United States District Court, Room ©, Foley Square, New 


—— 


2.5 
York, New York, on August 2%, 1975, at 10:00 A.M., or as 


soon thereafter as counsel can be heard, why an order 
should not be entered, pursuant to Rule 65, Federal Rules 
of Civil Procedure: 

1. Staying, pending final judgment, the 
accumulation of penalties under Section 5 of the 
Federal Trade Commission Act, 15 U.S.C. Section 
45, for alleged violations of the order, a copy 
of which is attached to the verified complaint 


herein as Exhibit A, and 


aA Ra 


Order to Show Cause of Liggett & Myers Incorporated 


2. Granting to plaintiff such other and 
further relicf as the Court may deem proper; 


and it is further 


ORDERED, that service of a copy of this Order 


and of the papers upon which it is granted on the said 
defendants shall be sufficient if made on or before August 
19 , 1975, as follows: 
| (a) Upon defendants LEWIS A. ENGMAN, 
PAUL RAND DIXON,. MAYO J. THOMPSON, M. ELIZABETH!. 
HANFORD and STEPHEN NYE, by certified mail ad- 
dressed to each of :‘thc™ at the Federal Trade 
Commission Building, Pennsylvania Avenue at 
Sixth Street, N.W., Washington, D.C. 20580; 

(b) Upon the FEDERAL TRADE COMMISSION, by 
personal delivery to such agency, Washington, 
D.C.; and 

{c) Upon EDWARD H. LEVI, and the UNITED 
STATES OF AMERICA by serving the United States in 
accordance with Rule 4(d) (4) of the Federal Rules 
of Civil Procedure, provided that personal de- 
livery thereof shall be made to the United States 


Attorney for this District. 


Dated s Charles Stewart ria 
M. 


Tserott et . ie B+ Oeds 


August 15, 1975 
New York, New York 


A 6842 


AFFIDAVIT OF GRAINGER R. BARRETT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK ‘ 


— — _— =—-— & @ « « e ww. o eo @w #» @& @ - -_ = x 
.LIGGETT & MYERS INCORPORATED, om 
Plaintiff, 
-against- — 75 Civ. 40S t. 
; Cet 
LEWIS A. ENGMAN, Chairman, AFFIDAVIT 
Federal Trade Commission, et al., : 
Defendants. $ 
— —s —s — — _—_ —-| = sS& = == = = =e =e os * ow — os > 4 


STATE OF NEW YORK ) 
$ SS.% 
COUNTY OF NEW YORK ) 


GRAINGER R. BARRETT, being sworn, says: 


1. I am the attorney in this action for the 
plaintiff, Liggett & Myers Incorporated. I make this 
affidavit in support of plaintiff's motion for an Order, 
pursuant to Rule 65 of the Federal Rules of Civil Pro- 
cedure, stay ing, pending final judgment, the accumula- 
tion of penalties under Section 5 of the Federal Trade 
Commission Act, 15 U.S.C. § 45, for alleged violations of 
the Order, a copy of which is annexed to the Verified 


Complaint herein as Exhibit A. 


2. This motion is brought on by an order to 
show cause rather than by notice of motion in order to 


minimize the delay in the hearing and determination of 
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Affidavit of Grainger R. Barrett 


this motion which seeks to stay the accumulation of 


penalties possibly amounting to thousands of dollars 


a day. 


3. No application for this relicf has hereto- 
fore been made to this or any other court. 


(a= a 


Grainaéy B. Bacvett 
a ing Gr ye 


(SF, 


Sworn to before me this 
yp day of August, 1975. 


fe cea &, C Pr mau a 
Notary Public 


ALICE C. FARNAN 
NOTARY PUGLIC, Strte of New York 
No. 41-45229387 
Cr ified it Qucens County 
Cart. filed with New York Co. Clerk 
Term Expires Murch 30, 1976 


VERIFIED COMPLAINT OF LIGGETT & MYERS INCORPORATED 
ANNEXED TO AFFIDAVIT OF GRAINGER R. BARRETT 


Identical to Verified Complaint of Liggett & 
Myers Incorporated printed herein at pages A167 
CO. Lit 


EXHIBITS A AND B ANNEXED TO VERIFIED COMPLAINT OF 
LIGGETT & MYERS INCORPORATED 


Identical to exhibits A and B annexed to Verified 
Complaint of Liggett & Myers Incorporated printed 
herein at pages Al78 to A187. 


ee ee Se ree ees. ees 
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DEFENDANTS' NOTICE OF MOTION 


UNITED STATEC DISTRICT COURT 3 
SOUTHERN DISTRICT OF NEW YORK 


Ca ee 


BROWN AND WILLIAMSON TOBACCO CORP.,: 
PHILIP MORRIS, INC., R. J. 

REYNOLDS TOBACCO CO., LOEW'S 
THEATRES, INC., AMERICAN BRANDS, 


INC., and LIGGET AND MYERS, INC., : NOTICE OF MOTION 
Plaintiffs : 75 Civ. 4047 
75 Civ. 4048 
-v- : 75 Civ. 4049 
75 Civ. 4050 

LEWIS A. ENGMAN, PAUL RANT D‘TXON, : 75 Civ. 4051 te 
MAYO J. THOMPSON, M. ELIZA: .H 75 Civ. 4052 


HANFORD, STEPHEN NYE, FEDERAL 
TRADE COMMISSION and 
EDWARD H. LEVI, 


', Defendants. 


SIRS 

PLEASE TAKE NOTICE, that <ipon the accompanying 
memorandum of law, the defendants, by their attorney Paul 
J. Curran, United States Attorney for the Southern District 
of New York, will move this Court on the 25th day of August, 
1975, at 2:0Q@°P.M., in Room 1305, in the United States 


Courthouse, Foley Square,. New York, New York, for, judgment 
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Defendants' 


nN) ° a i Bs ane 
Nottree Oj MotTLON 


dismissing the captioned complaints pursuant to Rule 12(c) 


of the Federal Rules of Civil 
Dated: New York, New York 


August 24, 1975 


By: 


Procedure, 


PAUL J. CURRAN 

United States Attoruey for the 
Southern District of New York 
Attorney for Defendants 


RICHARD J. WEISHERG°” © 
Assistant Unite States Att 
Office & Post Office Address: 
United States Courthouse Annex 
1 St. Andrew's Plaza 

New York, New York 10007 
Telephone: (212) 791-1971 


Cee t TG ae a 


a ee 


AFFIDAVIT OF ERIC M. 


UNITED STATES DISTRICT COURT 


SOU'IHERN DISTRICT OF NEW YORK 


BROWN & WILLIAMSON TOBACCO 
CORPORATICN, 
Plaintiff, 75 Civ. 4047 
Ve 
LEWIS A. ENGMAN, Chairman, 
Federal Trade Commission, ct al., 
Defendants. 


PHILIP MORRIS INCORPORATED, 
Plaintiff, 
Ve y 
LEWIS A. ENGMAN, Chairman, Federal 75’ Civ. 
Trade Commission, et al., 
Defendants. 


R.J. REYNOLDS TOBACCO COMPANY, 
Plaintiff, 
Ve 
LEWIS A. ENGMAN, Chairman, 75 Civ. 
Federal Trade Commission, et al., 
Defendants. 


LOEW'S THEATRES, INC., 
Plaintiff, 
Ve. 
LEWIS A. ENGMAN, Chairman, 75 Civ. 
Federal Trade Commission, et al., 
Defendants. 


Plaintiff, 


Ve . 
FEDERAL TRADE COMMISSION, et al., 
Defendants. 


Affidavit of Erte M. Rubin 


LIGGETT & MYERS INCORPORATED, 
Plaintiff, 
75 €Fv. 4052 


Vv. 


LEWIS A. ENGMAN, Chairman, 
Federal Trade Commission, et al., 


Defendants. 


AFFIDAVIT 
DISTRICT OF COLUMBIA ) 
) ss 

CITY OF WASHINGTON ) 

ERIC M. RUBIN, being duly sworn, deposes and says: 

fy (Doatican attorney in the Division of Compliance in 
the Bureau of Consumer Protection of the Federal Trade Com- 
mission (the "Commission"). I have been since January, 1975, 
the Assistant Bureau Director for Compliance with responsi- 
bilities for determining the manner and degree of compliance 
Maintained by plaintiffs with six Commission orders issued 


by the Commission on March 30, 1972, under dockets C-2180 


through C-2185. I submit this affidavit in opposition to 
plaintiffs' applications for a stay of accrual of penalties 
pendente lite. I make the following statements based on 
information and belief. 

2. On January 1i, 1964, the Surgeon General released 
the report on his Advisory Committee on Smoking and Health 
which determined that cigarette smoking presents a health 


hazard of such magnitude as to warrant appropriate govern- 


ment action. On January 22, 1964, the Commission published 


A. 2419 


Affidavit of Frie M. Rubin 


in the Federal Register a notice that it intended to begin 
a trade regulation rule proceeding to require on all cigarette 
packages and in all cigarette advertisements the clear and 
conspicuous disclosure of a warning of the health hazards 
involved in cigarette smoking. On June 22, 1964, the Com- 
mission promulgated a trade regulation rule requiring such 
disclosures effective for packages on January 1, 1965, and _ 
for advertisements on July 1, 1965. At the request of the 
Chairman of the Committee on Foreign and Interstate Commerce 
of the House of Representatives, the Commission later post- 
poned the effective date for packages until July 1, 1965. 

3. In July 1965 Congress passed the Federal Cigarette 


Labeling and Advertising Act, P.L. 8992, 15 U.S.C. § 1331, 


which (1) required on all cigarette packages the clear and 


conspicuous disclosure of a particular health warning, 

(2) prohibited until July 1, 1969, the requiring in cigarette 
advertisements of-any statement relating to smoking and health, 
and (3) required the Commission and the Secretary of Health, 
Education and Welfare to submit annually to the Congress 
reports on the effectiveness of the health warning in cigarette 
labeling, on current practices and methods of cigarette adver- 
tising, and on recommendations for legislation. 

4. In the summer of 1969 the Commission announced its 
intention again to promulgate a trade regulation rule requiring 
in all cigarette advertising a clear and conspicuous disclosure 
of an explicit warning of the dangers to health involved in 


cigarette smoking. Corgress, however, again intervened and 


prohibited the Commission from taking “any action before 
July 1, 1971, with respect to its pending trade regulation 
rule proceeding relating to cigarette advertising," and it 
also required the Commission to give at least six months 
notice to the Congress before taking any action on or after 
July 1, 1971, with respect to such pending trade regulation 
rule. The Act stated that it was not intended to otherwise 
effect the authority of the Commission with respect to unfair 
vr deceptive acts or practices in the advertising of cigarettes. 
P.L. 91-222, amending 15 U.S.C. § 1331 et seq. 

5. In anticipation of the impending expiration of the 


Congressional prohibition on the Commission's proceeding 


further with a trade regulation rule concerning a required 
health warning in cigarette advertisements, four of the six 
plaintiffs began on or about April 15, 1971, to disclose 

in certain of their cigarette advertisements a depiction of 
their cigarette package showing the health warning that is 
printed on it. In June, 1971, the Commission notified the 
Congress of its intention to serve on plaintiffs proposed 
complaints charging them with a failure to disclose in all 
their cigarette advertisements a clear and conspicuous warning 
of the dangers to health determined by the Surgeon General 
to exist with cigarette smoking. On July 1, 1971, the Com- 
mission served on plaintiffs the proposed complaints and 
allowed a six month period within which its staff and plain- 


tiffs might negotiate settlements. 
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6. From the outset of the negotiations, there was no 
serious contention as to whether there should be a health 
warning in cigarette advertisements, and there was nc serious 
contention over what should be the wording of a required warning. 
The only issue actually in dispute was how noticeable the 
warning must be. To that end there were intensive negotiations 
at the request of plaintiffs over the precise dimensions, 
layout, and color contrast necessary for disclosure of the 
warning. Negotiations with plaintiffs gan in August, 1971, 
but immediately were stalemated over the size and color contrast 
necessary for the warning in periodical advertisements. Until 
the end of November, 1971, plaintiffs refused to agree to 
disclose in periodical advertisements a warning printed in 
a type size even so much as 1/36 of an inch larger than what 
they proposed. That stalemate ended, however, on December 1, 
1971, when the Commission and plaintiffs agreed to use in 
periodical advertisements a slightly larger warning than 
what plaintiffs had earlier proposed. Thereafter, plaintiffs 
and the Commission's staff quickly sdbok tated che terms of 
consent order provisions to cover cigarette advertising in 
such other media as billboards, transit cards, and promotional 
materials. Agreements Containing Consent Orders were signed 
on January 21, 1972; and on January 31, 1972, the Commission 
provisionally accepted them and put them on the public record 


for comments. On March 30, 1972, the orders were formally 


issued, and on April 7, 1972, they were served on plaintiffs. 
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The orders became final and enforceable sixty days later. 
In April, 1972, the Compliance Division wrote each of the 
plaintiffs reminding them of their obligation to submit 
reports of compliance within sixty days after service of the 
Orders. The letters from the Compliance Division included 
specific instructions that the compliance reports "consist 
of a full statement showing the manner and form in which 
[plaintiffs] have complied with each particular provision 
of the Order[s]" and also instructions that the reports 
"include copies of all forms of current or proposed promo- 
tional items [and] advertisements." 

7. The reports of compliance required by the orders 
were due on May 29, 1972, but while compiling these reports, 
in late April and early May, 1972, plaintiffs jointly decided 
to ask for an extension of the due date for the reports until 
September 1, 1972. The request for extension was granted 
by the Commission's staff. On or about September 1, 1972, 
plaintiffs submitted their reports of compliance and each 
of them included a number of cigarette advertisements as 
exhibits, but they did not include copies of many other 
cigarette advertisements. Moreover, these reports of com- 
pliance did not reveal that there were, in addition to the 
advertisements contained in the reports, other advertisements 
then in use. The reports of compliance included for periodical 


cigarette advertisements, virtully only what printers call 


"proofs" and not copies of the advertisements as they are 
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actually published and seen by consumers. The reports of 
compliance did not state that in most instances the warning, 
as seen by the public in newspaper advertisements, would not 
be as large as that appearing in the "proofs," a fact then 
known to officers, agents, or representatives of all the 
plaintiffs but not to the Commission's staff. 

8. The Compliance Division reviewed these reports and 
recommended to the Commission that they be received and filed. 
In December, 1972, plaintiffs were notified by the Commission's 
Secretary that the compliance reports had been received and 
filed and that "on the assumption that the information sub- 
mitted [in them] is accurate and complete, . . . no compliance 
action by the Commission is indicated at this time." 

9. In its report to Congress dated December 31, 1972, 
the Commission announced that it had issued the six cease 
and desist orders against plaintiffs and stated that beginning 
in May, 1972, cigarette advertisements had appeared with the 
health warning disclosed according to the format of those 
orders, meaning that’ after that date the warning was no longer 
appearing as part of a package depiction. 

10. In the next annual report to Congress issued January 23, 
1974, the Commission paraphrased its earlier statement to 
Congress stating that “by October of 1972 almost all cigarette 
advertising published in this country was in compliance with 


the terms" of the Orders. In making this statement the Com- 


mission was simply continuing to act in good faith reliance 


on plaintiffs' 1972 reports of compliance. 
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11. In the summer and fall of 1973, the Commission's 
staff reported to the Commission that on billboard and in 
foreign language cigarette advertisements the health warning 
was not appearing clearly and conspicuously. In July, 1973, 
the Commission announced an Enforcement Policy Statement 
notifying plaintiffs that they would be liable for civil 
penalties for violating these Orders if thereafter they failed 
to disclose the health warning in their cigarette advertise- 
ments in the same language as is principally used in the 
advertisements. The Commission instructed the staff to report 


back promptly on plaintiffs' willingness to bring their adver- 


tisements into compliance. In October, 1973, plaintiffs 
notified the Commission's staff that they would comply with 
the Enforcement Policy Statement and that conversion to warning 
statements in foreign languages would be completed by about 
November 13, 1973. This fact was reported to the Commission 
in late October, 1973, and at the same time the Commission's 
staff informed the Commission that billboard cigarette adver- 
tisements were containing a health warning too small to be 
read by those who view the advertisements. On October 25, 
1973, the Commission instructed the staff to report back 
on its iitdoves to secure a warning on billboards that was 
in compliance with the Orders. 

12. in the weeks following the issuance of the December 31, 
1973, report to Congress, the Commission's staff received 


information that numerous other cigarette advertisements 
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were not in compliance with the Orders. For the first time 
the Division of Compliance discovered that many point-of-sale 
cigarette promotional materials lacked the requisite healih 
warning, that most newspaper cigarette advertisements dis- 
closed a warning smaller than that required by the Orders 


for their trim sizes, and that foreign language cigarette 


advertisements continued to disclose the warning in a language 
other than that principally used in the advertisement or in 
an inaccurate translation. 


+ 


13. In April and May, 1974, plaintiffs were notified 
by the compliance staff et theese discoveries. In subsequent 
months, the staff also learned of other violations of the 
Orders and notified plaintiffs accordingly. Most of these 
other violations involved advertising practices either com- 
menced by plaintiffs subsequent to their filing the reports 
of compliance or advertising practices by plaintiffs which 
were in use since before 1972 but which had never been men- 
tioned in their reports of compliance. 

4. & compliance investigation was conducted by the 
Division of Compliance and included a staff request that 
plaintiffs submit sample "tear sheets" of all their cigarette 
advertisements of certain sizes published in any periodicals 
since November 15, 1973; and also sample copies of all their 
promotional materials of any size exhibited to the public 


since the summer of 1972. Plaintiffs and their advertising 


agencies were also asked to submit copies of all memoranda, 
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correspondence, and other records directly or indirectly 
relating to the health warning, as well as copies of all 
their current contracts with vending machine operators. 
Plaintiffs were also asked for certain information about 
their advertising expenditures. 

15. Despite repeated requests to plaintiffs for the 
above materials and information, not all of the requested 
data was furnished. Staff was often told by plaintiffs in 
the course of the investigation that all the requested adver- 
tisements had been submitted, but nonetheless learned that 
Cigarette advertisements other than those submitted by plain- 


tiffs were in *act being circulated by plaintiffs. | 


16. In November, 1974, plaintiffs began discussing with 
the Division of Compliance the prospects for a settlement of 
this matter. Settlement was, however, not reached (1) because 
plaintiffs would not submit all the requested materials, 
including copies of advertisements, that were still being 
withheld; (2) because plaintiffs would not agree to comply 
with some of the staff's interpretations of the Orders; and 
(3) because plaintiffs would not come forward with a full 
settlement offer, including a figure for penalties. Despite 
plaintiffs' allegations in their Complaint, the Commission's 
staff never set as a pre-condition to beginning settlenent 
discussions a requirement that plaintiffs must agree to "a 


lump sum payment of about $6 million penalties." 


17. In November and December of 1974 and in January, 
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1975, a number of conferences with plaintiffs were hele, 
devoted almost exclusively to a careful and explicit expo- 
sition of the advertising practices and the particular adver- 
tisements which the staff regarded as being in violation 

of the Orders. The only time the staff has ever made any 
mention of dollar figures was in connection with its answering 
plaintiffs' often stated saatnet for a staff estimation of 
their possible "exposure" to civil penalties. Plaintiffs 

were specifically told that it was not for the staff to 
suggest to them the settlement offer that they might make, 
least of all its dollar amount. In other words, settlement 
talks broke down because plaintiffs would not agree to abide 
by staff's interpretation of the Orders, and not because of 
any demand by staff that plaintiffs make any "lump sum pay- 
ment" as a pre-condition to even having settlement discussions. 
In fact, it was the plaintiffs who set a pre-condition to 
beginning settlement talks. They stated that they would not 
proceed to negotiations until and unless the staff first 
agreed to plaintiffs' interpretations of several provisions 


of the Orders. 


18. Towards the end of the compliance investigation, 


on March 17, 1975, plaintiffs submitted ‘to the Commission 

a lengthy Statement of Position (1) which misrepresented 
that the staff had "refused to specify the particular adver- 
tisements of each respondent which . .. have violated the 


Order[s] in the past," (2) which misrepresented that the 
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staff had instead demanded that plaintiffs must put up a 

huge sum as penalties for past and unspecified violations 

as a pre-condition to further discussions, (3) which set 

forth in great detail plaintiffs' interpretations of the 
Orders’ provisions, and (4) which asked the Commission to 
reject its staff's interpretations of the Orders or at least 
to "return [the matter] to the staff" for futher "discussions" 
with plaintiffs. On August 1, 1975, the Commission wrote 


plaintiffs letters in response to their Statement. One pur- 


pose of these August 1, 1975, letters, therefore, (especially 


that part of them that granted plaintiffs a six month grace 
period to cure some of their eioletions) was to give plain- 
tiffs an opportunity then to come forward with a reasonable 
settlement proposal once they knew how the Commission and 
not just the staff interprets the Orders. As of this date 
the Commission has not yet notified the Attorney General 

of its intention to commence any actions for civil penalties 
gainst plaintiffs and therefore has not yet begun the period 
of consultation with the Department of Justice as required 
by Saskien 16(a) (1) of the Fegeral Trade Commission Act, 


15 U.S.C. § 56(a) (1), before any action for civil penalties 


may be commenced. 


ERIC M. RUBIN 


_ [Sworn to August 22, 1795] 
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1 hph 3 
2 MR, WEISBERG: Your Honor, there are six cases 
3 here. The sovertnent would move to consolidate these cases 
4 pursuant to Rule 42A on the ground they present essentially 
5 identical questions of law. 
6 THE COURT: Application is granted. 
7 I think you better submit an order. 
8 MR. LONDQN: If it pleases the Court, my name 
9 is Martin London, fran the firm of Paul, Weiss, Rifkind, 
10 Wharton & Garrison. {if the Court pleases, I would move to 
1 admit three gentlemen who are not members of the Southern 
12 District Bar. They ave on my right Mr. Lanny J. Davis of the 
13 firm of Patton Boggs & Blow, from the District of Columbia, 
" a member of the bar of that district. To my left over here, 

, 15 Mr. Paul Warnke of Clifford, Warnke, Glass, MeIlwain & 
% -Finney, a member of the bar of the District of Columbia, 

y e and Mr. Krash of the firm of Arnold & Porter, + a member 
ng * of the bar of the District of Columbia. 

ad THE COURT: They are admitted for the purpose of 
” this litigation. 
# | MR. LONDON: Thank you, your Honor. 
” Your Honor, the plaintiffs have consulted among 
7 themselves in an effort to avoid having too many of us 

” address the issues. We have decided first Mr. Krash will 
25 


speak on behulf of the plaintiffs. 
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MR. KRASH: May it please the Court, my nam is 


Abr Krash. I am counsel for one of the plaintiff, 


Philip Morris. As Mr. London stated, we have conferred 
and it was suggested to me that I proceed first. Mr. O'Neill 
counsel for American Brands in this matter, and Mr. London, 
counsel for Brown & Williamson may wish to aise my 
remarks. We have tried te organize our presentations to 
the Court so as to avoid burdening the Court with repetitious 
argument. 

If the Court please, the matter pending before 
the Court this afternoon is a motion by the plaintiffs, 
an application by the plaintiffs for a stay in the accrual 
of penalties because of alleged violations of a Federal 
Trade Commission consent order. All motions are identical 
and with respect to this particular matter the position 
of the plaintiffs on this motion is the same. I would propose 
first, if the Court please, to describe briefly the back- 
ground of the present controversies and then would like to 
discuss the considerations which in our view prompt, or 
should lead the Court to enter an order staying this action 
and putting this matter down promptly for trial. 

The critical facts with respect to this application 


are not, and they cannot be in dispute. 


THE COURT: I have read the papers, 
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2 MR. KRASH: Very good, your Honor. I will 


3 therefore be very brief in outlining the essential back- 


ground because of your Honor's familiarity with the papers. 


Very briefly, the situation is this: In March 


of *'72 the Commission entered into six separate consent 


orders with each of the plaintif‘s, The orders are all 


identical. 


The subject of the orders is inclusion of a 


warning statement as to smoking and health in all advertising 


and promotional matters. 


As your Honor will note from the consent orders, 


attached to our papers, the consent order -- I speak of 


it in the singular -- is an extremely detailed order. Its 


essential focus, if the Court please, is on the size, type 


size of warning notice. Generally speaking, the size 


which is prescribed by the order would vary, dependent 


18 upon the size of the advertising area covered. If there 
19 was a smaller magazine, the warning notice in the magazine 
20 would be so much smaller than a newspaper. 


In addition to specifying the size of the warning 


notice, the consent order describes in great detail the 


type style to be used, the format to be used and it is 


a very detailed order as to the inclusion of the warning 


notice in advertising. 
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The consent order, which was announced in March 
of 1972 and became effective 90 dina required the 
plaintiffs to include the warning dicetiaidiiak in newspapers, 
magazines, and point of sale material, and pursuant to 
that order beginning in the spring of 1972, the warning 
statement was inserted in those various media. In the 
fall of 1972, each of the manufacturers sent a compliance 
report to the Commission, which is a standard practice. 

In connection with that, each submitted a sample of the 
advertising. The Commission did not notify us it had 
problems with the advertising or the promotion. 

Then in December of 1972, and again the following 
year, the Commission sent a report to Congress which they 
are required to do by the terms of the Public Health Smoking 
Act and in those reports to Congress the Commission in 
describing what had taken place in this field said that 


its staff had seen the advertising and so far as it was 


aware, the advertising was in conformity with the consent 
orders. 

As I say, that statement was made in the report 
to Congress in '72. The statement that the advertising 
was in, conformity was made in ‘73. 

I may say, your Honor, we are dealing here with 


a Situation where the advertising, everyone can sce it so 
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there can be no question of there being private things 
going on which might not be known to the Commission which 
might be true in some situations. 

In April of '74, the Commission's compliance 
staff notified plaintiffs they were instituting an investi- 
gation aS to whether the consent orders had been violated. 
As is usual, they sent us requests for documents and asked 
to interview people and we cooperated for many months in 
that investigation. We produced documents and witnesses 
were made voluntarily available without subpoena and the 
Commission staff carried forward its investigation. 

On the Ist of August, three weeks ago, the 
Commission sent the companies a letter. And, we have 
attached that letter to each of the complaints. In substance, 
if your Honor please, what the letter mid that the Commission 
has determined, has determined, and I emphasize those words, 
that the plaintiffs had violated the consent order and the 
letter stated, the Commission said it will immediately 
notify the Department of Justice of its intention to file 
a complaint with respect to pre eee violations 
which were described in the letter. 

With respect to three violations, billboards, 


transit cards and topography, the Commission said, we'll 


give you 180 days to -- 
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THE COURT: They have not as yet notified. 

MR. KRASH: No. But the Commission said, we're 
immediately going to notify the Attorney General, it is our 
intention to commence an action for civil penalties. That 
is what the letter said, 

The letter warned, with respect to the, what I 
call, the three other violations, if we did not in 180 days 
come into compliance, they would take such actions as 
appropriate, presumably an action as to civil penalties as 
to those also. 

This letter of August Ist, your Honor, is a formal 
notification to the plaintiffs that in the judgment of the 
Federal Trade Commission the plaintiffs have violated the 


consent order. This is not informal. It is a document as 


the last sentence states, that it is sent to the plaintiffs 


by direction of the Commission. It is a letter signed by 
the secretary and direction of the Commission this is a 
formal determination. That is what it recites on its face. 
The Commission has determined. There are no other ad- 
ministrative proceedings. This is the last step in the 
administrative proceeding. 

THE COORT: You mean you couldn't sit down and 
talk with them about it? 


MR. KRASH: We had discussion with them, The 
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problems are, Judge Tenney, the problem is that as soon 


as they send the letter to you, you are in formal notifica- 


tion they deem you in violation and penalties begin to 


run from that date. There has been some dispute which Judge 


Friendly discussed in the J.B. Williams case in the Court 


of Appeals as to whether or not penalties run before you 


get notice or only when you get notice but there can be 


no dispute once a Commission sends a formal determination, 


at that point at least you are on notice and you have to 


do something. 


They sent us this notice and said they were going 


13 to immediately refer it to the Attorney General. They did 


not in this letter, if I may say, Judge Tenney, they didn't 


Say, come in and talk to us about these violations and we 


still stay the accrual of penalties while you talk to us. 


What they said in this letter was, we are referring this 


letter immediately notifying the Department of Justice and 


it is our intention to begin and action for civil penalties. 


That is not the language of someone who is asking 


you to come and talk. That is war talk. It is a statement 


to us, I think farly speaking, we are going to sue you and 


look to your rights. That certainly is the way we concluded 


it. 


Let me say, if the Court please, that this letter, 
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1 hph 10 

2 this is a determination -- that's what it is, a formal 

3 determination-- puts us in the dilemma which the Supreme 

4 Court, Justice Harlan described in the Abbott Laboratory 

5 case, On one hand we could acquiesce in the determination, 
‘ P 


That would mean we would have to revise millions of dollars 


7 in promotion. The court may notice the plaintiffe are among 
the largest advertisers in the country. We would have to 
change our advertising promotion. 

10 THE COURT: Is the same statute involved in the 
Abbott Laboratory case? 
MR. KRASH: No. That involved the Food and Drug Act. 


If I may say, there is no statute which requires a warning 


notice in advertising. In this case it involves the 
Federal Trade Commission Act. 


THE COURT: The Abbott Laboratories can be 


distinguished from this case, 
MR. KRASH: The point is as to Abbott Laboratories, 
as Justice Harlan pointed out, where you have a situation 


in which a party is placed in immediate jeopardy of penalties 


can institute declaratory judgment. 
Now, under this letter they said, acquiesce, and 


that's one alternative. But, we believe in good faith the 


~ = @ 8 


ot and where an issue is appropriate for adjudication, you 


advertising complies. In addition, it is not clear what steps 


“tr, 
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we should take which would satisfy the Commission on 
a great many of those issues because there are different 
disagreements between us as to what the order provides. 

On the other hand, if we don't do what they 
demand, which is change the advertising, consider the 
alternative situation in which we now find ourselves, which 
is exactly the problem which confronted the plaintiff in 
Abbott Laboratories. The situation is that given this 
notification, we are now subject day to day, each day to 
penalties and penalties in large amounts. Under the consent 
order, the order provided that the companies would be 


subject for each violation to a penalty of $5,000 a day 


if they violated a consent order. That is $5,000 a day. 


The Federal Trade Commission in the brief it submitted 
to your Honor this morning, relies primarily on penalties 
on Section 5L of the Federal Trade Commission and under the 
statute the penalties for violating an FTC order is $10,000 
a day and the statute provides in case of a continuing 
violation, each day shall be deemed a separate violation, 
In the J.B. Williams case, decided by Judge 
Friendly about a year ago, the FITC took the position that 
each advertisement is a separate violation. 
If your Honor please you. are not called upon 


here to decide the difficult question of which standard would 
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apply if there is a violation, 

My point is that we are talking about enormous 
penalties here. That is the risk of penalties to which the 
plaintiffs are exposed is tremendou s, 

THE COURT: They are not irrevocably fixed. 

MR. KRASH: No, they are not, but there is this 
problem: From the viewpoint of the plaintiff, the question 
is, you have to look at it from our advising them at this 
point, and consider this. They say, “What should we do?" 
We say that we have the consent order provision as to 
penalties, we know what the Commission contends or may 
contend and from our point of view the question is what is 
the risk, what is the exposure here and the exposure, the 
maximum would be, you would have to say it could be $5,000, 
$10,000 a day or even more, That is the exposure. We have 
no way of knowing what ultimate amount. The point is that 
the exposure is enormous, potentially. 

In the St. Regis case the penalties were $55,000. 
In this case, $5,000 a day, six plaintiffs, we are tilking 
about more than that. It is the risk we are exposed to, 
Judge. While we appreciate there may be all kinds of miti- 
gating factors, a court may -- 

THE COURT: Good faith. 


MR. KRASH: Absolutely, but the point is that the 


> 
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risk we are exposed to -- 

THE COURT: The very action you are taking now 
might be considered as evidence of good faith, in trying 
to resolve the problem. 

MR. KRASH: That is correct, your Honor. 

In the meantime, let me say we have tne problem 
of being exposed at the risk of these penalties. 

Let me say, your Honor, we say not only does 
this case cover the same type of situation described in 
the Abbott Laboratories, but under the St. Rec’s case, 
both as decided by the Court of Appeals for this circuit 
and the Supreme Court, both courts said that where a 


plaintiff, faced with alleged violation of an FTC order 


confronts penalties, you don't have to stand by and wait 


for the penalties to keep running, but the court was very 
explicit in stating the plaintiff has the alternative, going 
to the court, filing a suit for declaratory judgment and 
asking for a stay of the penalties, In the St) Regis case, 
the plaintiff was found to have violated the order in the 
District Court, the Court of Appeals and the Supreme Court 
still granted a stay of penalty. The language is very clear, 
where you are faced with day to day penalties, the appropriate 


thing to do is not to stand by, but to ask a court for 


appropriate relief, Indeed, we were required in our judgment, 


So a 
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by the St. Regis holdings, immediately after when this 
letter got here, to take prompt steps if we were to protect 
ourselves against these penalties to institute the action 
we started, 

If your Honor please, consider the following 
points: Number l, the FTC in the letter it sent us said 
that we will immedia‘2ly notify the Department of Justice 
of our intention to file a complaint. 

In the affidavit which was filed here today, by 
the FTC, the last paragraph states “As of this date, the 
Commission has not yet notified the Attorney General of 
its intention es cor rence any action.” 

That is sor k. 3e weeks later. Without debating 
the discrepancy between their saying they are immediately 
going to do it, I don't think that's a critical point. The 
point at issue is that o- are in a position where we are 
standing by day by day as these penalties mount and it 
has not yet been referred and we do not know when it will 
be referred, 

Under the Federal Trade Commission Act, they send 
this matter to the Attorney General who then has 45 days 
to decide whether he wishes for the Justice Department to 
bring the suit. If he determines against that, the Federal 


Trade Commission can bring the suit in its own name. I think 
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inadvertently, the defendants have conveyed the impression 
that the case would be -- 

THE COURT: What is the other one? 

MR. KRASH: The FIC can bring the suit in its 
own name. The government has said they are going to sue. 
They may sue within 45 days aid if the Justice Department 
decides not, determines to wait, it will go to the FTC and 
then they will sue. But they say in this letter we are going 
to sue you. The problem we confront is day by day we are 
exposed to these penalties. 

THE COURT: Except in the area where there is 
this period of time. 

MR. KRASH: Yes, as to that fairly put, Judge 


Tenney, although they don't say so, I would urge your Honor 


to say at leaste as to that, that is an invitation, that 


is an invitation to us as tc those three issues to talk 
and it would be inequitable for them to invite us to talk 
and if we weren't able to agree to sue us for penalties. 
The Ccurt would so eee ial I would urge the Court to 
so conclude, As to the other issues, all cf the other 
issues, they say we are going to sue you for penalties, 
civil penalties and there is no doubt about that. It is 

a matter of when and we aw therefore in a situation whore 


day by day we are subject to the penalties, 


912 
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What does the Federal Trade Commissiun say, 
the arguments they make why your Honor should not grant 
us the stay? Well, in the first ;lace they say when they 
sent us this letter, what they meant to do was to invite 
the plaintiffs to engage in discussions about settling. 

I may say, it's a rather astonishing letter if that's what 
it is intended, What it says is, we are going to sue you, 
and that's not -- 

THE COURT: Sometimes it happens that you get 
a letter from somebody saying, I'm referring this to my 
attorney. 

MR. KRASH: That's right, Judge. But, let me Say, 
your Honor, I hesitate to say speaking from my om experience 
and I think other counsel would concur, we have never seen 
a formal determination of this sort and it was quits clear 
that from averything we knew that this was really war talk. 

Consider the tie ki lee tiie us in. They say 
that if it is an invitation to talk, aithough it doesn't 
say that, but they did not say in the letter, “Come and talk, 
we will stay the penalties while you're talking. And, if 
we can't agree, then we cn go ahead and litigate the 
matter, but we're not going to penalize you for talking 


to us." 


But, they said, we are immediately going to sue 
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for penalties, That suggests we negotiate with a pistol 
at our heads, 

What is the situation with respect to penaltios, 
They can say later we didn't negotiate in good faith or 
why didn't you act under St. Regis. And, we are therefore 
put in that difficulty, that dilemma, if we go ahead and 


talk to them that we are subject, exposed to the penalties. 


THE COURT: You mean by talking to them you are 


exposed to penalties? 

MR. KRASH: No, unless the Court stays the 
penalties and the risk is the exposure. We are exposed 
to the risk in this order, in the order-- 

THE COURT: There is a difference between certainty 
and the risk, you know. 

MR. KRASH: Yes, Judge, there is. But, let us 
look at it again. I urge you to look at it from the 
practical viewpoint of counsel advising the parties. This 
is an intensely practical matter. We are in a situation 
where we are trying to advise parties with millions of 
dollars of advertising and they are saying what shald 
we do, and we had many months of discussion with the FTC 
which -- I don't want to get into an argument as to who 
said what, but it's fair to sa, we had been subject for 


demand paying large sums of money and we are in disagreement 
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as to what the order means. 

If we aren't exposed at the present time in 
view of this determination, I think it clear we are exposed 
to the risk of it and it is that risk which we are exposed 
to. 

At the conclusion of the proceeding, your Honor 
may Say you did not violate the order or, I find there are 
very technical violations and then the penalties should 
be nominal, or you acted in good faith and there should 


be no penalties, But, we are exposed day to day. 
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Now, what else do they say? They say, No. 
they say that the St. ReyiS case is not controlling because 
of the distinction between discretionary and mandatory 
penalties. But I point out the whole problem is the 
exposure, the risk of it. That's the real problem. 

THE COURT: I think I might, in your position, 
have followed the procedure you did as some evidence of 
good faith in trying to resolve a problem on behalf of a 
client. As to whether it's a matter that could be enter- 
tained by this Court and whether under the authority there 
is sufficicnt basis for the Court to grant a stay, I am 
not sayiny that neccessarily you would be wasting your time 
in this court, because I assume the fact that you came into 


court would be some evidence of tood faith. I don't know. 


I don't Know the background here enough. I am accepting 


what I see in the papers. As I say, I just read over 
the papers and haven't had anal really to make any 
determination. 

MR. KRASH: Let' me address to the questions 
that your Honor nee in his mind. No, 1, you say juris- 
diction. 

THE COURT: We always have these matters brought 
into the District Court and for people to assume we know 


more about these things than administrative bodies and the 
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2 like, we are always highly honored by that, but there bin 
3 limits -- 
4 MR. KRASH: Let me -- 
5 THE COURT: == €©O Our expertise. | 
6 MR. KRASH: I understand the burdens that are | 
7 being imposed on the Courts. 
8 THE COURT: It't not necessarily a burden. 
9 It's a matter of expertise. 
10 MR. KRASH: It's a question of does the Court 
11 have jurisdiction and it's a question of power. Let me 


12 just comment on that in terms of what the FTC says in its 


brief and what they rely on, which I think makes very 


clear the dilemma which we have here. 


We say to your Honor that we have an actual 


controversy within the meaning of the Declaratory Judgments 


17 Azt. There is a dispute between a plaintiff and the 


Federal Trade Commission as to the meaning and scope of 


this order. 


THE COURT: But that doesn't necessarily confer 


jurisdiction. 


MR. KRASH: It confers jurisdiction if there 


is an actual controversy and if we are exposed to the risk 


of penalties. 


» -s -6 2 


Under St. Reyis, in the St. Regis case the 
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Court of Appeals and the Supreme Court were very explicit 

on what would be sufficient and also in Abbott Laboratories. 
In the St. Regis case the Supreme Court, Mr. Justice Clark, 
said after the entry of the notice of default by the 
Commission petitioner might have itself sought relief before 
the Section 10 forfeitures began to accrue instead of wait- 
ing for the Attorney General to sue for collection. 

I would urge your Honor, if you have not had an 
opportunity, to re-examine what Justice Clark said in 
speaking for the Court there. He said in that situation 
they were subject to forfeitures for non-compliance with 
an order, he said you don't have to stand by and wait for 
for the penal ties to accrue, the plaintiff, you can go 
into court under the Declaratory Judgments Act and ask for 
a stay of the penalties. You do not have to wait, he said, 
for the Attorney General to sue you. 

The only question is is there a bona fide dispute, 
that is, are there bona fide issue here. As to that, 
your Honor, let me speak to that point. I submit that on 
the face of it sain are from the letter itself, and you 
don't have to look deeply into the facts here to see there 
is a bona fide dispute. Let me just take a minute or two 
and indicate what type of issues are raised, and I think 


that demonstrates the jurisdiction. Those issues are not 
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: presented for adjudication. The only question is are 
3 there bona fide issues here. 
4 The consent order says explicitly that you have 
5 to have a waeniun notice on billboards of a certain size 
6 two inches high. The Commiss on's letter to us says that 
? we have violated -- that is the letter which they sent to 
Philip Morris and similar letters to the other plaintiffs. 
9 It states that although your warning notice is two inches 
10 high, it's not clear and conspicuous. 
11 THE COURT: This is one of the matters that 
12 they are held up on, isn't it? 
13 MR. KRASH: The billboard one is held up, yes. 
14 They have said that for six months they will defer 
15 instituting an action on the billboard. 
16 Let me indicate two types of issues that they 
V7 will not defer and that they have said they are going to 
18 immediately sue us on. The consent order describes in 
19 great detail the different types of media ‘se which the 
20 warning notice must appear. It speaks of magazines, 
21 newspapers, leaflets, it speaks of paperback books, bill- 
= boards, so on. It doesn't say a word anywhere abut vend- 
a ing machines. It speaks of point of sale, but it says 7 
24 nothing about vending machines. | 
uh 


The FTC's letter to us, the very first paragraph 
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says "You have violated the order bhecause on the vending 
machine you don't put the warning notice", and there is a 
question whether vending machines are covered by this 
order, and ‘eatin: whether advertisements of the size we 
have are subject to the literal language of this order, and 
there is no question that that issue is on the table, that 
they have said they will sue us right away with respect to 
that. | 

Let me show you another type of issue which 
they have said they are going to sue us about and they have 
so skated ie these letters. The consent order -- 

THE COURT: Who controls the. vending machines? 

MR. KRASH: They are controlled by the manu- 
facturers who sell them to vending machine operators and 
the cigarette companies -- 

THE COURT: By anetactucerars are you talking 
about cigarette manufacturers? 


MR. KRASH: No, cigarette manufacturers do not 


have any ownership or control of any vending machines at 


all. The vending machines are owned and operated by 


independent operators throughout the country. We contract 
with representatives of the manufacturers, each one of us 
s2parately, either for space in the machine -- and with the 


operators we contract we make separate contracts with 
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- respect to the advertising. 

3 THE COURT: So you could control the placing of 
4 signs on those vending machines. 

5 MR. KRASH: Not a warning sign. They own 

6 them. 

7 THE COURT: You don't have to sell them 

8 Cigarettes. 

8 MR. KRASH: We don't have to sell them cigarettes, 
10 that's true. 

11 THE COURT: What do you do with somebody who 

12 says the point of sale -- 

13 ; MR. KRASH: At which cigarettes are sold. 

14 THL COURT: More human devices. 

15 MR. KRASH: Those are put in the stores. The 
16 atone owners want them frequently- You have a different 
7 type of problem. 

18 THE COURT: Suppose the store owner won't put up 
19 a sign. 

20 MR. KRASII: The. store does not wish to? 

21 I do not know t.at we could compel them to do that. Obvious- 
2 ly we could not. 

23 THE COURT: You would have to sell them 

2A cigarettes? 

25 


MR. KRASH: I suppose a store would like to have 
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the cigarettes. 


3 THE COURT: I don't want to rule on this. 


4 MR. KRASH: Let me say there are many vending 


machines where you don't have the advertising space, that is, 


other cigarettes will be advertised other than yours. They 


can only advertise four so you don't have the advertising 


space. 


In any event, there is a controversy about that. 


There is a controversy as to, for example -- that's 


immediately put now, that's raised, as to with respect to 


The Commission says "Look, 


this point of sale display. 


you hive not measured the space correctly for purposes of 


where there is a counter rack with 


determining the size", 


cigarettes they say “You should measure the entire rack with 


all the cigarettes plus the advertising display space", and 


17 we say the order refers only to advertising display space. 


In any event, on that issue they say they are 


going to immediately sue us and they make very clear they 


are going to ask for large penalties. What do they rely 


oO lees a 


THE COURT: What do you mean, they say they are 


going to sak for large penalties? 
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“4 MR. KRASH: They say in their letter they are 
25 


going to suc us for civil fenalties. 
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THE court: Civil penalties can be diatesee te 
found to be reasonable. 

MR. KRASII: That is correct. 

Judge Tenney, what they go on to say, what they 
really rely on, urge your Honor to rely on, is a case called 
the Florsheim case. I just want to take a minute or two 
and I am nearing the conclusion. 

I think that dramatizes the dilemma we have 
The Florsheim case is a case in which there was a cease 
desist order which was appealed to the Court of Appeals 


for the Ninth Circuit and then the plaintiffs submitted 


compliance report to the FTC and after that, while there 


was a dispute, the plaintiff went into the District Court 


and said, “Look, I am having a dispute about the compliance 
report; take jurisidction." Where aia he go? He went 
to the District Court in the Samkuice of Columbia. 

| When the case got to the Court of Appeals 
Judge Levinthal said to the plaintiff "Look, if you have a 
question about the construction of an order which has been 
confirmed by the er of Appeals you have a forum to go to 
Go to the Court of Appeals for the Ninth Circuit. You 
don't have to come into this court for that question." 

We don't have a remedy like that because there 


Court whichever approved this order. This was a 
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consent order and we have no Court to which we can go. 


Secondly, Judge Levinthal in that case was 


talking ahout a situation where there was a dispute as to 


a compliance report. That situation is analogous to the 
situation we had a year and a half or two years ago when 
we sent in our compliance report. I would agree that 
if you sent a compliance report and the FTC says "No, we 
don't agree with your compliance report", I would say if 
a plaintiff came to court then the short answer is "Just a 

I 
minute, you can work that out with the FTC." But that is 
not our situation. You did not have in that case a 
situation where the FTC sent out a formal determination of 
violation and said, “We are sending the matter to the 
Attorney General or we are planning ourselves to institute 
a suit at once." 

This is a critical point of distinction. 

I do not think that Judge Levinthal ever had in mind a 
situation where the FTC says to a party who is subject to 
an order, and they receive a formal notice of violation -- 
there you have a clear-suc controversy, an imminent con- 
troversy. So you have a very great difference between 
our case in that we have this formal determination that we 
are in violation of this order. 


Let me say, Judge Tenney, a suit for a stay of 
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forfeitures is not a normal preliminary injunction situ- 
ation. It's a special remedy, that is, it's designed to 
avoid forfeitures, to protect the party against the risk of 
forfeitures. Let me say there is a bona fide dispute 
here. There is a dispute between the plaintiffs, the 

six companies, and the Federal Trade Commission. 

For many months there has been an effort to try to discuss 
it back and forth. The FTC then sent us a letter and 
said, "Gentlemen, we are going to sue you as to most of the 


issues, If you want to talk to us about a few we will] talk 


to you ahout those few, but as to the others we are going 
to sue you." 

We are now in jeopardy. We are exposed to 
penalties under the St. Regis case and we think we have to 


promptly protect our rights and position here. 


Our position then is this: If we are wrong we 


vant to know it now, as promptly as possible. If we 
are right weshould be : :lieved of the burden of this over- 
hanging penalties. And what we are suggesting to the 


Court is that this matter shuuld be set down for trial 
expeditiously, as promptly as possi >le. We would conclude 
the discovery on any schedule yourc Honor would specify 
and we would go to trial promptly. We want a prompt 


resolution of this matter. We are not in any way *: -eking 
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‘ 
to delay anything. We want to procebd. 


Now, the Federal Trade Commission in its bricf 


‘I think makes an extremely important and I think very 


revealing concession here which makes clear our point that 
the Government is not going to be damaged. What do they 
say? 

On page 23 of their brief they said there is no 
appreciable difference between this action, that is, the 
action we have brought, and an enforcement action they might 
bring, except, they say, by bringing the suit plaintiffs 
advance the date by which they can ask for a stay pendente 
lite. 

Is it inequitable, Judge Tenney, if the 
Government agency sends you a notice under a consent order 
that you have violated the order and we are going to sue 
you, does it mean that a party has no remedy but must stand 
exposed, cannot do anything to protect its rights? That 
cannot be. The Supreme Court made it clear in St. Regis 
that you are not in that position and that is what Abbott 
Laboratories is all“abovt. The Courts are not powerless, 
as Justice llarlan said. 

I as« this: If there is no difference between 
an enforcement action and the action we have brought for 


declaratory judgment except for a stay is it not equitable 
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and is it not common sense and judicial administration 
to say "All right, gentlemen, you have a controversy here, 
the plaintiffs have brought the suit here, and this is 
clearly an appropriate forum, three of the plaintiffs have 
their hcadquarters in New York, is this not the proper forum, 
you presented a clear-cut issue, there is a clear-cut 
controversy between the two parties", and we say we are 
prepared to proceed as expeditiously, as rapidly as the 
schedule of the Court will-permit, we are prepared, we are 
not in any way seeking any long delay here at all, and what 
we would urge your Honor is to enter an order, grant the 
stay and set this matter down promptly for trial. That, it: 
seems to me, is equitable. It will protect the position 
of the Government. They say the public interest requires 
prompt. notification. 

I may say, Judge Tenney, I think in this situ- 
ation no one can possibly suggest that the public is not 
aware of the warning notice in advertising. It's become 


a matter “chat is omnipresent. It's all through the 


country. Everybody who can read can see that. 


The question really here relates to these kinds 
of technical issues concerning whether the type size should 
be a little larger or a little smaller. That is what the 


argument of the FTC is about. They threaten us, warn us 
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they are going to sue us for these penalties, and we say 
the proper thing to do in that situation is bring the matter 
to a Court and stay the penalties and let us have a prompt 
resolution. we say that is equitable. We say it puts 
in a situation where we are not exposed day-to-day. 

We are prepared, I emphasize, Judge Tenney, we 
are prepared to resolve the matter now, as promptly as 
possible, because we do not wish to be in a position where 
we are exposed to these large penalties, and in this case 
in the public interest there should be a prompt resolution 
of this kind of dispute. 

The invitation they make as to a discussion of 
the matter, what is our status as these discussions go on? 


Are we exposed to all these penalties? We say that under 


St. Regis that the clear teaching of that is that there is 


jurisdiction here, that the proper course is that as a 


matter of equity the Court should, where there is a bona 
fide dispute as to issues, the Court cannot possibly 
resolve those issues on a preliminary injunction hearing 
obviously. | 

The question I think your Ilonor has to ask is 
have we made a showing that there is a bona fide legitimate 
dispute, and if we have I submit that there is jurisdictioa 


and that the teaching of the St. Regis case in that situ- 
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ation is that a Court should grant a stay and promptly 
adjudicate the matter. We therefore respectfully urge 


your Honor to enter such an order. 
THE COURT: Thank you. 


MR. O'NEILL: Your Honor, may I address the 


Court. 

THE COURT: Very briefly, yes. 

MR. O'NEILL: My name is Dan O'Neill. I am 
with the firm of Chadbourne, “~*rke & Whiteside. We are 


attorneys for Standard Brands. 
I have here copies of the advertising, if the 
Court is not familiar with them, a New York Times ad, a 


Time Magazine ad, a Newsweek ad. 


Your Honor, each of these show a product of my 
client and show the warning statement as it appeared in 
the press. This is what we are talking about, your Honor, 
the warning that is in the box, the warning statement that 
is prescribed by Congress to be on cigarette packs and to 
be on cartons. 

That identical warning statement has appeared 
on every pack of cigarettes -- 


THE COURT: I can't get into the issues, as 


enjoyable as that might be. 


MR. O'NEILL: I wanted to get into the point of 


‘ are doing, do we change our advertising and how do we 
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public interest. 


THE COURT: I understood there were some areas 


where there was 


a language problem. 


MR. O'NEILL: I will address that immediately, 


your Honor. 


MR. WEISBERG: Your Honor, we seem to be getting 


into the merits of the underlying case at the moment, and I 


am not sure that is appropriate in this proceeding. 


MR. O'NEILL: Your Honor, I think just by way 


of background to show you two or three points to show why 


we have a bona fide dispute before us, why we are in this 


whipsaw impossible dilemma of do we continue doing what we 


change it, and meanwhile penalties are running. You 


mentioned the question -- 


THE COURT: Penalties may be running. We are 


not talking about a fixed mandatory penalty. Let's get 


away from that concept. 


‘MR. O'NEILL: We,are talking about substantial 


risk. When we filed our compliance report after these 


orders were entered we filed with our compliance report 


copies of our then running Spanish language newspaper ads. 


The warning statement at that time was in English. We 


fileu it that way. 


ee erent ne onan mn 
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They wrote us a letter and said okay. Then 
they came in November 13th of 1973 and issued an enforce- 
ment policy statement unilaterally by the Commission c hang- 
ing a consent order, a contract, and unilaterally said, 
"You now have to put it in in Spanish." 

THE COURT: You think that is unreasonable, to 
ask you to have it all in the same language? 

MR. O'NEILL: No, but when the order itself 
says it has to be precisely in the language of the statute, 
the statute that requires the warning statement to be in 
English, and we have to comply with an order and do it 
with an order, now they say our translation is not reason- 
able. °We think we are doing the right thing. We are 
bcing whipsawed by them. 

THE COURT: All right. 

MR. LONDON: If I may, your Honor, I don't want 
to talk about the merits. I just want to mention one point. 


Your Honor indicated in connection with Mr. 


Krash's argument that perhaps the Court saw a distinctior. 


in a situation where the plaintiff sought a stay where the 
penalties were mandatory in one instance and discretionary 
in one instance. They are surely here. 

I direct your attention to a case which was Not 


in our brief because we didn't come across it at the time 
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the bricf was prepared. The name of the case is 


Rettinger against the Federal Trade Commission. tg ate 


cited at 392 Fed. 2d, page 454, and it is a 1968 decision 


by the Second Circuit Court of Appeals, and the decision 


was written by Judge Feinberg. 

Very briefly, your ilonor, that case involved a 
consent decree between a rainwear manufacturer and the FTC 
and the manufacturer was required under the decision under 
the consent order to have 4 certain label on the garments 
sold by it which disclosed their source of manufacture. 

Hi@ submitted a sample label. They approved it. For 
ten years every raincoat he scld had such a label. 

Ten years later the Commissioin said, "You 
now that I look at that order I really decide that the 
abel I agreed ten years ago was adequate is no longer 
adequate", a contenticn not entirely dissimilar to some 
in this case, and the manufacturer said, "Well, there are 
various reasons why I cannot change the label now because 
to do sowould involve various financial costs to me", and 
the manufacturer brought -- the manufacturer then received 
a letter form the Federal Trade Commission advising that 
they considered his label to be not in compliance with his 
obligations under the order. The manufacturer brought a 


proceeding directly in the Second Circuit. 
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THE COURT: Not in the District Court. 

MR. LONDON: Not in the District Court, in the 
Second Circuit, seeking a review, in effect, an appellate 
review or a mandamus review of that letter, and the Second 
Circuit said no, but it didn't say “You are out of court." 

What Judge Feinberg says is "We think that your 
renedy is in the District Court." 

There the Second Circuit specifically made note 
of the fact that there was a significant Penile risk 
under Section 45(1) to this manufacturer. That is the 
same section we are talking about here, the same discretion- 
ary penalties. The Court specifically said that it under- 
stood that there was a significant financial risk. 

“We are aware that it is possible" -- I am 
reading ‘oni from page 457 -- 

"We are eee that it is possible for petitioner 
tw await a civil suit ie the Commission to enforce 
its present interpretation of the 1956 order. In 
view of the financial risks involved, we urderstand 
why satin would rather avoid this course." 

It then goes on and sugyests to Mr. Rettinger 

that he file an application, a complaint for a declaratory 
judgment in the District Court under the Administrative 


Procedure Act. 
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I think it directly meets the Government's contention that 
because under 45(1) the penalties here are discretionary, 
therefore the plaintiffs have no rights. 

THE COURT: I merely mentioned it because there 
are cases subsequent to this that hold to the contrary and 
this I would say was dictum. 

7 MR. LONDON: May I respectfully suggest, your 


Honor, that the financial risk to these plaintiffs -- 


THE COURT: I am just addressing myself to your 


MR. LONDON: -- is very real, and I would again 


reasset to your Honor the actual conundrum the plaintiffs 


hslg9 37 
I bring that to your Honor's attention because 


are in. 

THE COURT: Shere may be some steps they should 
take right away, but I am still saying they may not be in 
the right house. ) 

MR. LONDON: I suggest to your Honor the Court 
does have jurisdiction, there is a bona fide dispute, and 
if there is any question about any injury to the Government's 
position at all I reassert Mr. Krash's suggestion, your 
Honor, that the Court could order at any schedule convenient 
to the Court a trial on the merits. 


What is important to these plaintiffs, your 
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NWonor, is that as long as there is no determination we 
automatically lose. No matter what happens in the deter- 
mination we lose. We need a determination. sf the Court 
tells us we are wrong and we have to change the advertising 
then we will change it and if we are wrong and if we have 
to change our advertising then by golly we want to do it as 
soon as possible. We want to do it tomorrow morning if 
we are wrong. We don't think we are wrong and we don't 
think that we should have to run the risk of paying millions 
of dollars just for an opportunity to adjudicate. Coming 
to court is our right as well as a private person: A cor- 
poration has the same right. We want an adjudication. 

We have dealt with the people from the Federal 
Trade Commission. The Federal Trade Commission staff 
has sent us an invitation to negotiate. The invitation 


to negotiate starts off “We are going to sue you.“ I my- 


self have never seen such an invitation. I have been 


invited to parcies before, Judge, but never one with that 
kind of invitation. 

We want an adjudication, your Honor, and if we 
are wrong we want the adjudication promptly and if we are 
right we want the adjudication promptly. 


THE COURT: Very well. I will hear from you. 


MR. WEISPERG: Your Honor, I would first like 
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to direct myself towards plaintiffs" request for a stay 
and nitin that according to law they have a burden of proof 
here. They have to prove, No. l, that they are going to 
suffer irreparable harm absent the grant of a stay, they 
have to prove that granting a stay will not harm the public 
interest, and they h*ve to prove the probahility of their 
case on the merits or probability of success on the merits. 

I am not going to direct myself to the last 
point. The Court can look at the verified complaint 
submitted by the plaintiffs and the affidavits submitted 
by the Government and draw its own conclusion. However, 
the Government submits that they have not demonstrated that 
they would be subjected to irreparable harm if they are 
remitted to the civil siirlidiateiaiialie proceeding, and secondly, 
they certainly haven't demonstrated that granting a stay 
will not hurt the public interest. 

Now, as plaintiffs have said with reference to 


their stay, they rely primarily on the St. Regis case, and 


the St. Regis case, your Honor, is a dictum of the Supreme 


court which directs itself to a very narrow issue and it 
directs itself to the situation where a prospective 
litigant is confronted with accumulating penalties that 
are mandatory in nature. In other words, once the 


penalties attach at verdict the Court has no discretion 
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whatsoever to mitigate them. Consequently, if penalties 

of that nature are allowed to accumnlate during negotiations 
and during the course of protracted litigation the plaintiff 
can be confronted -- I should say the alleged violator 

can be confronted with the possibility of commercial 
destruction. 

The Courts feel that compelling somebody to 
litigate under that kind of threat or, in the al‘’ernative, 
submitting to what he believes in good faith is an unlawful 
order is too much of a burden on due process to be tolerated, 
and consequently, in that situation the Supreme Court has 
advised that a stay should be granted. 

However, in sharp distinction, the penalties 
accumulating in this case are accumulating under 15 USC 
Section 45(1), which is part of the Federal Trade Commission 
Act. These penalties are purely discretionary in nature, 
but merely by virtue of the wording of the statute which 
establishes the $10,000 per day or $10,000 per violation 
penalty is only as a maximum. Consequently, it's been 
held repeatedly oy the Courts that the District Court has 
the discretion to mitigate Section 45(1) senaitios in 
accord with concepts of fair play and justice for any cne 


of a varicty of reasons. 


Now, amongst those reasons I would just like 
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to specifically note that the District Court can 
mitigation Section 45(1) penalties if the FTC has unreason- 
ably delayed in bringing the enforcement action or if there 
has been any delay, for that mattcr. Moreover, Section 
45(m) of the statute, which was recently amended, specific- 
ally admonishes Courts that in the assessment of Section 

45 penalties tie Courts are not to assess violators an 
amount that they can't pay, Courts are not to assess 
violators ve amount that would terminate their ability to 
conduct their business. 

Consequently, the plaintiffs in this case are 
not fased with the possibility of irreparable harm. They 
are faced with the possibility of extreme damages. They are 
faced with the possibility ee ape litigant who is sued 
for a large amount is faced with, that he may be found 
guilty ana that he will have to rely on the Court to assess 
damages fairly. 


All the cases, and I admit that there are not 


a great number of them, there are two, in fact, that have 


considered this precise point before this Court, have 
distinguished the St. Regis case on this ground and have 
held that where there bs the discrtion in the District Cour 
to mitigate the accumulating penalties on the basis of fair 


play there is no burden on due process, there is no irrepar=- 
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able harm sieGiatiek to vo plaintiff pi permit him to 
obtain the stay. 

The second distinction between this case and 
the St. Regis situation is that in the St. Regis situation 
there was no immediate threat to the public health. It was 
really a truly technical dispute between the FTC and the 
individual litigant involved or the corporate litigant 
involved. | 

However, in this case, your Honor, I feel at this 
late date there is really no doubt that the public is 
entitled to an adequate warning of the hazards of cigarette 
smoking. The FTC has determined that the present warning 
in print advertisements is inadequate. 

THE COURT: Does it comply with the print size 
and measurements and all of that? 

MR. WEISBERG: s eieabiie that there ~re several 
assertions. One is that in some types of advertising 
there is no warning at all. In other types of advertising 
the warning is present but it's not sufficiently delineated 
to be physically clear to the public, that it couid be 
clearer. ‘This is not only billboards and transit cards, 
which are viewed at a distance, and, by the way, a transit 
card is in subways, trolleys, but:'also I gather with re ‘<- 


ence to magazines and newspapers as well. 
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I was going to suggest, and it's stated by 


nur:rous Courts, that the expertise of an agency like the 


FTC should be given some deference in considering these 


matters. 

Consequently, the Government submits that by 
granting the stay in this case the possibility exists that 
the public will be denicd what the FTC considers *o be 
adequate warnings for a considerable period of time. 

I think it's self-evident that this holds in it a risk of 
injury to the public health. 

THE COURT: I would have to consider whether it 
would be an ‘nvitation to otHer manufacturers to run into 
the District Court and circumvent the administrative 
procedures. I think the Court has got to consider that. 

MR. WEISBERG:. This has been discussed. 

THE COURT: Any nei decision I don't think 
would sit vey well with my brethren on the Appellate 
Court. 

MR. WEISBERG: The District Court in the DC 
District in the case of Florsheim versus Weinberger made 
specifically this ili that by (ranting a “* ay in this 
kind of situation you simply encourage all sorts of 
frivolous lawsuits for the purpose of delay. 


THE COURT: I am not saying neccessarily for 
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delay. It's possible in some Districts you might get 


a very rapid hecring. 


MR. WE. 3) RG: I want to make a point here that 
has been overlo*.«> selieve. The plaintiffs have 
requested or havz . dicated their willingness to have a 
very quick tiia) «ud abide by whatever discovery procedure 
your Honc 2 OWr.. 

4 advised by my colleagues from the Federal 


Trade Commission, however, that the volume of documents 
alone that would have to be presented to fully adjudicate 
this case run into the millions. Really, I suggest io 
the Court on that basis alone a trial of this matter 
would be a rather protracted proceeding and there would be 
a substantial delay in any alteration of the cigarette 
advertising that might be required ultimately. 

With reference to jurisdiction, your Honor, as 
I gathe you are well aware by this time, the plaintiffs 
rely on the Abbott Laboratories case. The Government 
submits chat this reliance is misplaced, that there are two 
critical distinctions that have to be drawn between the 
Abbott Laboratories case and the instant case before your 
Honor. 

The first distinction is in effect set forth 


in Abbott Laboratories itself, where the Court at great 
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length examined and then held that there was no contrary 

legislative purpose which precluded judicial review of the 
enforcement of declaratory action brought by the plaintiffs 


in that case. 


Secondly, I would like to note that the 


Administrative Procedure Act states that judicial review 


will not be granted where other adequate remedies exist. 
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Now, the legislative intent that .the government 
is discussing here, and I am not going to belabor it since 
we set it forth with some detail in our brief, but the point 
4s, one of the explicit purposes in turning over to the 
Federal Trade Commission control of regulations of accepted 
practices was to permit voluntary settlements and to keep 
these cases out of the courts to the extent possible, The 
specific purpose underlying this intent was expressed quite 
clearly by representative Lee, the House sponsor of the 
1¢~° smendment when he stated that the Congress did not 
We the courts clogged with the thousands of trade cases 
that are handled voluntarily by the FTC and, secondly, they 


didn't want businessmen, many of them who had acted un- 


" 
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wittingly being brought before the court in the first instance 


they prefer voluntary settlements, 

THE COURT: I think that is pointed out by this 
case, where you have consent orders, There has never been 
any court proceeding that I am awoere of, 

MR, WEISBERG: Not untai now, yes, 

THE COURT: That's what I mean, not until now, 

MR, WEISBERG: The point is, your Honor, as has 
been indicated in the government's papers, the letter of 


August 1, 1975, had as a purpose getting the plaintiffs to 


come forward with a more reasonable settlement offer, 
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There has been a lot of discussion that you don't 
invite people to litigate by threatening to sue them, I 
disagree with that. The government gets threats of suits 
all the time, 

The court should consider there had been negotiations 
for quite a while prior to the issuance of the letter and 
they have been tough negotiations, and the FTC has a strong 

posture in this, Quite frankly, I am advised by the people 
in the compliance RAE seer they were surprised by 
the response of plaintiffs herein, 

The point is, your Honor, if you approve the 
response that plaintiffs made by granting them judicial review, 
4t is clear that many of the prom ective litigants before 
the FTC will follow the same sented; The FTC is going to 
respond by. bringing suits at an earlier date because they 
are not going to be very willing to give up their present 
discretion to determine when action should be brought, where 
they should be brought to the alleged violators, 

Consequently, if judicial review is granted here, 
the court is going to sitiliness the bringing of premature 
suits and it really.makes very little difference whether 


they are brought by the FTC or the prospective litigant, 


The point is that many voluntary settlements are going to be 


by-passed, 
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Another point the government would like to make 
is, if the court should deny our motion to dismiss, the 
government I assume is going to counterclaim for the civil 
penalties in this action and as Mr, Xrash has noticed, there 
really isn't any substantial difference then, once that is 
done, between the two actions: the proposed enforcemen: 
action and this action, Consequently, the Administrative 
Procedure Act is very clear on this point, The court has 
no jurisdiction unde> those circumstances, 

Even more importantly, we have two District Courts 
that have considered the issue before this court, The first 
is the D.C, Circuit in Florsheim v, Engen, and the Third, 
GMC v. Volpe, and the courts differ in their interpretation 
but they agreed should be dismissed, the D.C, circuit taking 


the view it should be dismissed on jurisdictional grounds 


and the Third Circuit contending it should be dismissed 


because while there is jurisdiction, the court should not 

e: .se ite equitable discretion under its discretion to 
hear i‘ovlaratory action, The distinctions Mr. Krash tried 
to app-y»are precisely on point as in this case, as in 
Florsheim, The Volpe case is analogous, In that case, the 
court was construing the National Traffic and Motor Vehicle 
Safety Act, Under that Act the government may serve upon 


an automobile manufacturer an order directing the manufacturer 
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tD notify its cu. comers of a defect in a particular vehicle, 

If the manufacturer violates the order with 
respect to a staat consumer, it is liable for a fine of 
$1,000 for each such violation up to a maximum of $400,000, 
and I might add that this statute also defines or lays 
in the District Court the pow?r to mitigate penalties as 
the equities require. 

In the Volpe case, GMC received such an order, 
they didn't comply and instead they brougi’: a pre-enforcement 
action for judicial review, 

In the Florshein case, ..e D.C, Circuit held on 
essentially similar facts, that there was no jurisdiction, 
number 1, because to grant judicial review in a c.s3ze like 
this, you would confound the legislative purpose by clogging 
the court, that was the language both Judge Leventhal and 


Representative Lee used and, s3econdly, it would promote 


delay in the adjudication -- excuse me, settlement of these 


matters on voluntary basis, : 
Moreover, the D.C, Circuit found that where there 
is discretion in the District Court “ mitigate accumulated 
penalties, a court with concepts of fair play and justice, 
that the barden of due process is removed and dist/nguishing 


specifically Abbott Laboratories on this point, the D.C, Circuit 


dismissed for jurisdictional reasons, 


x Se. 
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New, in the Volpe case, the court held similarly, 
that is, the Third Circuit, They found in International 
Traffic and Motor Vehicle and Safety Act a Sidsainiaitteaiai 
purpose to promote voluntary settlements and felt since 
there was a limitation on the upward levels of the penalties 
as provided by statute, that the enforcement form provided 
an adequate remedy, | 

The thread running through both of these cases 
is simply if there is a litigation on the accumulation of 
penalties that can be exercised in the enforcement proceeding, 
and then the enforcement proceeding is deemed to be adequate 
and sfe form in which the alleged violator can make all his 
claims and defenses and it makes very little difference, 
your Honor, whether the limitations proposed to the dis- 
cretion of the District Court or wether it is mandated by 
statute, If this limitation exists, the courts have 
found that there is no jurisdiction to consider this kind 
of pre-enforcement action and “the government submits this 
“~urt should hold sintiesiy. 

The government has a couple of other arguments 
which buttress this conclusion, The first is that Section 56, 
that 18, 15 USC, Section 56, as it is presently written, 
requires that before the FTC can initiate a civil penalty 


action, it has to provide written notice to the Attorney 


ERR. mS WR, PI LE PEI I ILOILO OR TED ST RI SE OPT at ee LZR Se ee ee 


A 269 
Transcript of Hearing Before Hon. Charles R. Tenney 
hph6 ; 50 


General and consult with him, If the Attorney General, 

who is authorized under Section 45L to commence the action 

defers, then after 45 days, that is, 45 days after it has 

provided the notice, the FTC can commence and prosecute 

the action itself, 

This is a new statute and the predecessor statute 

or one of the predecessors, I should say, of Section 56 
required somewhat of a different scheme and that was that 

the FTC had to certify ins: Pants to the Attorney General 

who had then the vitimate discretion to determine whether or 


not an action should be brought, 


The Second Circuit construed this statute, that is, 


the predecessor statute in a case also against the St. Regis 
Paper Company but different from the one discussed before, 
and found that the certification of tacts to the Attorney 
General was a jurisdictional prerequisite, absent which the 
government cannot su’ in a civil enforcement action, 

There is sound policy reason underlying this statute, 
the predecessor, and the present statute as well, the point 
being that before the government decides to litigate a trade 
case, it is desitable if the Attorney General can make an 
input in terms of his expertise as the government's litigant 


and the government's expert in civil court litigation and 


the FTC can make its input in the government's trade regulation 
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and enforcement, In other words, the Attorney General is 


to be given an opportunity to temper at hand any civil 
action, any civil action proposed prior to its commencement, 
On the other hand, the FTC by consulting with the AG is to 
be gi s Opportunity to consider the pros and cons of its 
proposed adjudicated action including the deternination 
whether it really wants to put its resources and manpower 
into a given piece of civil litigation which may be quite 
draining, 

The government submits if pre-enforcement review 
is granted in this type of case, both the Attorney General 
and the FIC are absent from their statutory roles in this 
kind of consultation, 

' THE COURT: The Attorney General can't prevent 
the suit from being brought, ‘can he? 
MR, WEISBERG: Only by bringing it himself. 
He has lost what was once a veto power, 

THE COURT: He doesn't have the power he used to 
have, 

MR, WEISBERG: Correct, 

Another point, your Honor, and this I did not 
include in Government's brief because I did not want to be 


Placed in the position of even seeming to misrepresent that 


we are yet aware of exactly how much or now little the 
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plaintiffs herein may be med for in a civil enforcement 


as it is now written, not only grants discretion to the 


5 District Court to mitigate, but the FTC can do it as well 

. 6 in the inception of the action by not suing for the maximum 
7 amount, Moreover, the FTC can sue for zero dollars and 

: 8 can seek conjunctive relief, Consequently, in terms of the 
9 


precedential value of your decision, if you should grant 


judicial review, in many cases review will be granted where 


the matter isn't right ‘ecause given the theory that the 


plaintiffs espouse at this juncture, really nobody knows 


how much they are going to be sued for in terms of penalties, 


if anything, or if the FTC is only going to seek injunctive 


relief, 


I just have a few more minor remarks, It seems 


to me, your Honor, that the thrust of the Plaintiffa' 


argument is that somehow they have a right to risk free 


litigation and as we all know, that is hardly a constitutional 


right and nobody litigates risk free, Given the strengthen 


3 proceeding, but the point is this: The Statute, Section 45, 
of government's remedy in this case, i,e, the discretion 


of the District Court to assess what it thinks is a fair 


penalty, it really doesn't make any difference What the upper 


22 
23 
2A limit might be, Plaintiffs suggest that they be entitled 
25 


to litigate risk free simply is not the case in any kind of 
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litigation, 
I just wanted also to direct myself to the 
Rettinger case brought os ts Mr, London, That was a case, 
your Honor, it's true, where the Second Circuit noted the 
financial risk to the plaintiff, The Second Circuit also 
noted that the enforcement remedy might constitute an 
inadequate remedy suggested by the government in this argument 
The Second Circuit did not make a decision on it, but 
remanded it to the District Court with that dual observation, 
Apparently, there was never any decision from the District 
Court. I gather the matter wasn't pursued further, so the 
issue as far as the Second Circuit is concerned, was merely 
defined, but never decided and that case, as far as authori- 
ty is concerned, is a nullity and the recent cases are all 
in accord that stay in situations like this should not be 
granted, jurisdiction should not be granted or the court 
should not exercise its discretion tc consider this type of 
case, 
Thank you, your Honor, 
MR. KRASH: May I have just two minutes, Judge Tenney. 
I urge that the Court consider this matter in 
practical judicial administration and the relationship of 
a court to an administrative agency, Whatis the situation 


here which is what your Honor raised, I think, We have 
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exhausted, as a practical matter, our administrative 
remedy, That is, the administrative agency has sent us 
this notice, They say in the affidavit, which was filed 
today, this morning, in opposition, they say that -- page 8 -- 
"Settlement was not reached because plaintiff would not 
submit all of the requested materials including copies of 
advertisements that were still being withheld,” I though* 
everything was supplied, "Because plaintiffs were not 
agreed to comply with some of the staff's interpretation 
of the orders, 
3. Because plaintiffs would not come for ad 
with a full settlement offer including a figure for penalties, 
Let us suppose, your Honor decides you remit 


us to going back, We are at the very same point, The FTC 


staff will say, I have no reason to believe they have changed 


their mind, they will say we insist that you do what we 

have said in this letter, We say to them, we disagree. The 
Commission, by the way, has already taken the matter from 

the staff and have said that we have determined you violated. 
The FTC says, we want money penalties, and we think they 

said $6,000,000, but there is no question they said in the 
affidavit they wanted penalties and they said they were going 
to sue for penalties, 


They the. say, we will send a letter to the Attorney 
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General and he has 45 days to decide whether he will or 
will not, They said {n the original letter to us they 
were immediately sending it to the Attorney General, This 
is now three weeks iater, 

THE COURT: There are delays, as counsel pointed out, 
That is something else, How have you exhausted your ad- 
ministrative remedy? 

MR, KRASH: We have no other place to go to, Whac 
I mean Judge is, this is a letter they sent us, a formal 


determination, If we go back to the Commission, I don't 


know what further we can do, They said, we are sending 
it to tne Attorney General, We could go talk to the 
Department of Justice, I presume, but in terms of an ad- 
ministrative remedy, a statutory remedy, there is ~othing 
further that the agency would do, I'm not talking about 
the reserved issues as to the billboards, But, after all 
the violat.ons here there is nothing further the agency 
as a practical matter will do, There is no further precedure 
or remedy we have, There is nothing we can ask them to do 
we have not asked them and there is no further ‘ieee open 
to us, 

I think the case he cites ‘o us, the GMC case, makes 
the point very dramatically clear why there is a great 


difference, The .. “o safety agency enters an order and 
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General Motors sues on Monday in Delaware, but what he \ 


didn't tell you was the government sued on Tuesday in 

the District of Columbia, If the government had done that, 
then we would have gone to the District Court and asked 

for a sta‘, But they haven't done that, They have said to 
us, you are now in violation and what do we as a practical 
matter do? Judge, this isn't a normal situation you have 
witn the FTC where people are arguing about a compliance 
report, It isn't a situation even where there is an argument 
going on where the parties have complied with an order which 
goes on “very day and with which the courts obviously can't 
be burdened, 

I would invite counsel for the government to show 
you a situation where there is a formal determination which ’ 
was sent to the parties, where they say that we are going 
to sue you for penalties, All that will happen now, therefore, 
is that witnin a short time or some time, I don't know when, 
they will send it to the Attorney General and he will decide 
whether or not he wishes to bring an action and then they 
will sue us and the government itself says in its papers, 
your Honor, there is no difference between we're suing the 
defendants and their suing us, there is no difference between 
their bringing a suit agaj~st us and we against them except 


that a stay is asked, As a practical matter, the judicial 
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administration, which is what are the interests of a 
protecting court, which I say of course is a legitimate 
consideration, but I say have we satisfied the tests of 
jurisdiction laid down in Abbott Laboratories, Is there 
a bona fide dispute which is ripe for adjudication, If 
there is not, the court can say "Go and do not darken my 
dour" but if there 1s a controversy, and look at what they 
say from their own papers, there is an immediate controversy 
h.re, then the only question is, while this controversy 
goes on, what should we do about the penalties accumulating 
day to day. Counsel for the FTC says, well, every litigant 
has to stand at risk, I agree that with respect to anything 
that occurred prior to the lst of August, that will have 
to be determined, But, I say to you thought, while the 
litigation 1s going on, that what is equitable is, because 
there is time required for litigation, the courts have to 
have a reasonable time, and I say my distinguished friend 
Gieatly exaggerate what is inv-lved, we ‘ay stay it and 
let us properly adjudicate, 

I think in terms of the practicality of judicial 
adwinistration and relationship with agencies that this 
is a situation ripe and we would ntiontidied say to your Honor 
there would be nothing gained by deferring the exercise 


of jurisdiction in this situation, 
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Thank you, Judge Tenney, 

THE COURT: But not granting a stay, 

MR, KRASH: That you would enter an order which 
would grant a stay of further accumulation and set the matter 
down promptly -- 

THE COURT: I have to read these papers, but I am 
not inclined to stay penalties, As to jurisdiction, I 
would have some reservation, but I haven't had an opportunity 
to study it, I can see grave dangers as to enforcement under 
the Federal Trade Commission. I think however, you are 
protected by the fact that it is not a definite penalty. 


I don't want to prejudge the case, Possibly you should be 


paying penalties every da: and if I stay it, then the time 


cor .| So impose the penalties and the stay is lifted, and 
you are restrictea to a maximum per day, I'm just mentioning 
that, 
MR, KRASH: With respect to our application, for 
a prompt trial -- 
THE COURT; I am not inclined at the moment. If 
I would try it, it would be a matter of weeks, I have a 
heavy criminal case, and I have to give priority to criminal 
cases and I think that's true of other judges in the court, 
MR, KRASH: The FTC has filed a motion here, your 


Honor, a motion to dismiss the complaint on these various 
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jurisdictional grounds, 

THE COURT: ZT am not deciding anything, I an 
merely giving you my feelings so far as the stay is concerned, 

MR, KRASH: May we have 14 days to respond to their 
motion to dismiss, your Honor? 

THE COURT: If I don't issue a stay, I assume the 
Comission has no objection, 

MR, WEISBERG: Your Honor, the only problem I 
have with that is a practical problem, I am going to. be 
on vacation in the latter part of September and I wouldn't 
be -- I assume I will have the right to make a reply? 

MR, KRASH: We have no objection, 

MR, WEISBERG: May I ask to make a reply, if 
necessary? 

MR, KRASH: Certainly, I have no objection, 


THE COURT: All right, 


MR, WEISBERG: Your Honor, may I make one or two 


brief remarks? 

THE COURT: Yes, 

MR, WEISBERG: I would like to just clarify one 
point, and if not clarify, get the government's position 
before the court, and that is plaintiffs were advised the 
penalties would be $6,000,000, I understand this figure 


came up when the plaintiffs inquired of staff what their 


A 289 
Transcript of Hearing Before Hon. Charles R. Tenney 
hphl6 : 


maximum exposure was “hich they were informed was roughly 


3 $6,000,000 for all six companies, 


Secondly, I just want to point out briefly, 


once the government counterclaims in an action by plaintiffs 


preenforcement, it tends to mitigate the liabilities of 


the plaintiff, There are still substantial differences, 


The biggest difference is the precedential value granting 


9 preenforcement review which I have indicated flies in 


10 || the face of the legislative intent and it simply is not 


countenanced by law and counsel for plaintiffs keeps asking 


to override it and the government submits the court should 


not do it, 


THE COURT: I think I indicated that I was concerned 


MR, WEISBERG: I am not so sure I can hear you 


as well as they can, 


1 | MR, O'NEILL: Yow Honor, I can't sit by and let 


the U.S, Attorney make a statement on the record without 


contradicting it wehemently. That's not my recollection 


of the way negotiations were conducted, Many of the statements 


in the government's affidavit, to my recollection, are wrong, 


are absolutely wrong, just plain simply misleading and wror~. 


and I can't sit by and let counsel, who wasn't present 


at the negotiations, make that statement without being 
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contradicted, 


3 THE COU You mean about tie 6,000,000? 
4 MR, O'NEILL: Yes, your Honor, Wwe were told 
5 as to my client, before we tell you what you did wrong, 
6 put money on the table, substantial amounts of money, and 
7 we said, what are you talking about, and they said upwards 
8 to a million dollars and that's how it came up to the other 
9 companies also, 
10 MR, WEISBERG: Your Honor, I don't want to get 
11 involved in a dispute, Obviously I don't know what happened 
12 but in talking to my colleagues from the FTC, who advised 
13 me of the matters, I wsvid like to add that counsel has 
14 implied the FTC told tiix plaintiffs we are not going’ to 
15 negotiate with you unless you come up with the money first 
16 and this isn't the understanding that was communicated to 
7 me, In fact, I gathered there weve very detailed negotiations 
18 as to the practices and the specific advertisements that 
19 were considered, 
” Thank you, 

, 21 THE COURT: I hope that nothing that has been said 


here will discourage further conferences, 
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AMERICAN BRAIDS, INC,, $ 
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FEDERAL TRADE CCMMISSION, et al., 
Nefendants, 
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LEWIS A, ENGMAN, Chairman, : 
Federal Trade Commission, ct al., 
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WHEREAS, the six captioned actions have been 
commenced in this Court; and 
WHERFAS, each of these six cases raises 
common qu:stions of law and fact; 
NOW, upon th. motion of Paul J, Curran, 
United States Attorney for the Southern District of New York; 
it is hereby 


ORDERED, that the captioned cases be and hereby 


are consolidated pursuant to Rule 42(a) of the Federal Rules 
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of Civil Procedure and Rule 13 of the Rules for the 
Administration of the Civil end Criminal Calendars of the 


Southern District of New York, 


Dated; Now York, Nw York 


August 257 1975 
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2 PBS Oneenseeaee eeenecan aeeanecaweeoeK 


AMERICAN BRANDS , INC., H 
Plaintiff, 3 75 Civ, 4051 (CLB) 
-agaiast- $ 


FEDERAL TRADE COMMISSION, et al., ; 


Defendants ° H 


LIGGETT & MYERS INCORPORATED, H 
'-“~ Plaintiff, =: 75 Civ. 4052 (CLB) 
-against- $ 
LEWIS A, ENGMAN, Chairman, 3 
Federal Trade Commission, et al., 
Defendants, MEMORANDUM 


TENNEY, J. 


resis 9 a the six major producers of cigarettes in | 
this country, have moved by order to show cause for an Order | 
of this Couxt granting them preliminary injunctive relief ptay- 
ing, pending final judgment, the accumulation of civil penalties 
for alleged violations of the identical consent orders’ ‘eatered 
into by each of the companies with the Federal Trade Gonmt.ssion ; 
in March of 1972. For the reasons stated below, the codueis for 
a preliminary injunction is denied, ‘ ay 

The purpose of a preliminary injunction is to seesayee. 
the status quo pending a determination on the merits, ‘Checker 


“Motors Corp. v, Chrysler Corp,, 405 F.2d 319, 323 (24 Cir.), 


a” 296 


Memorandum and Order Appealed From 


cert. denied, 394 U.S. 999 (1969); Hamilton Watch Co, yv, Benrus 
Watch Co., 206 F.2d 738, 742 (2d Cir, 1953). Such an injunction 
may never be obtained as a matter uf right, but is clearly ad- 
dressed to the discretion of the district ¢» =. Yakusa v. United 
States, 321 U,S, 414 (1944); Checker Motors Corp. v, Chrysler 
Corp., supra, 405 F.2d at 323. 

Historically this remedy has been viewed as drastic or 
extraordinary in nature and, absent « clear showing that movant 
has carried the burden of persuasion, the relief will be dented. 
Dopp _v. Franklin National Bank, 461 F.2d 873, 878 (2d Cir. 1972); 
Checker Motors Corp, v. Chrysler Corp., supra, 405 F.2d at 323, 
That burden consists of showing either a reasonable probability 
of success on the merits and irreparable injury or that movents 
have raised serious questions going to the merits and that the 
balancing of the equities tips decidedly in their favor, Robert 


W. Stark, Je., Inc. v. New York Stock Exchange, Inc,, 466 ¥.2d 
743, 744 (2d Cir. 1972); Checker Motors “vep, v. ctiryster Corp. , 


supra, 405 F.2d at 323; Crimmins v, American St xchange, Iné,, 
346 F. Supp. 1256, 1258-59 (S.D.N.¥, 1972), Am additional factor 


of relevance ¢= ve considered is the public ‘interest, American 
Motorists Ins. Co. v. City Wide Transportation Co., 308 F. Supp. 
1080, 1084 (S.D.N.¥. 1969); 7 J. Moore, Federal Practice § 65.04{1), 
at 47 (2d ed, 1948). 

Since the iseues of irreparable harm, the balancing of 
the ejuities, and the public interest will be dispositive of 
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the motion, the Court will move directly to a consideration of 
those issues, Assuming, for the moment, that plaintiffs have at 
least raised serious questions going to tue merits, they must 
then demonstrate that, on brlance, the equities in the present 
situation tip decidedly in their favor,- In the alternative, 
assuming that plaintiffs have demonstrated a reasonable proba- 
bility of success on the merits, then they must further demon- 
strate irreparable injury in the absence of the relief requested. 

On the question of irreparable injury, plaintiffs allege 
that they face a denial of due process should the stay be denied, 
In the absence of this relief, plaintiffs feel that they are 
placed in an impossible predicament, i.e., they are faced with 4 
choice of acquiesing in the findings of the Federal Trade Comat 
sion (regarding violations of the 1972 consent order)’ which! they 
consider to be erroneous, or of awaiting the Commission's en- 
forcement proceeding in the face of ever-mounting ‘civil pengl- ~ 
ties, This dilenma, plaintiffs contend, would, “td eetect’, “deny, : 
them a .forum in which to protest the ruling and, ta’ doing “96,7 " 
deny them due process. In support of this argunent ‘they’ cite 
St. Regis Paper Co. v. United States, 368 U.S. 208 €1961)." 

The St. Regis case, however, is distinguishable: from ‘the 
instant case, The penalty provision applicable in’ ‘st. Re zis was 
wandatory in nature. The penalty provision applicablé in the 


instant case, 15 U.S.C, § 45(1), reads as follows: 


‘(1) Any person, partnership, or corporation * 
as violates an orter of the Commission after it 
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has beconea final, and while such order ia in effect, 
shall forfeit and pay to the United States a civil 
penalty of not more than $10,000 for each violstion, 
which shall accrue to the Unite ates and may be 
recovered in a civil uction brought by the Attorney 
General of the United States, Each separate viola- 
tion of such an order shall be a separate offense, 
except *’.at in the case of a violation through con- 
tinuing .ailure to obey or neglect to obey a final 
order of the Commission, each day cf continuance of 
such failure or neglect shall be deemed a sepazate 
offense. In such actions, the United States district 
courts ere empowered to grant mandatory injunctions 
and such other and further equitable relief as they 
deem appropriate in the enforcement of such final 
— of the Commission," (Supp. 1975) (emphasis 
added), 


As can clearly be seen, the penalty provision of § 45(1) 
merely fixes the upper limit of the penalty and any penalties to 
be ultimately assessed are discretionary with the court. [United 


States v. J. B, Williams Company, Inc., 498 F.2d 41A, 438 (2d 


Cir, 1974); United States v. Beatrice Foods Co., 322 F. Supp. 


139, 141 (D, Minn. 1971). 
In reaching its decision as to the imposition of. penal- 
ties, the Court may consider, inter alia, the a’ ility af the - 
violator to pay, the good or bad faith of the violator, the de« 
gree of due care exercised, the injury to the public, and the. 
delay on the part of the Federal Trade Commission in initiating 


the enforcement suit, United States v. J, B. Williams Company, 
Inc., supra, 498 F.2d at 438; United States y. Ancorp National 


Services, Inc., 367 F. Supp, 1221, 1224 (S,D.N.¥. 1973); United 
States v. Beatrice Foods Company, 351 F, Supp. 969, 971 (D. Minn. 
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1972), aff'd, 493 F.2d 1259 (8th Cir, 1974), cert. denied, 43 
U.S.L.W, 3474 (U.S. March 4, 1975); United States v. H. M. Prince 
Textiles, Inc,, 262 F. Supp. 383, 348-89 (S.D.N.¥. 1966). Thus, 
penalties to be assessed, if any, will be tempered by these con- 
siderations, 

In addressing this question as well as the question of 
the public interest involved in the request for a stay of an 
aszessv.ent of penalties under § 45(1), the United States District 
Court for the District of Columbia (per Parker, J.) stated: 

"The strong public interest in this area requires 

that possible penaities not be stayed pending such 

litigation in order to avoid encouraging frivolous 

suits for purposes of delay, Of course court ad- 


ministrative delays and the plaintiff's good faith 
on the one hand, and, as in this case, the wmrea- 


sonableness or frivolousness of plaintiff's unds 
for review on the other hand, are factors which a 

court may consider in assess penalties, United 
States v. H. M. Prince Textiles, Inc., 262 F. Supp. 


383 (S.D.N.¥. 1966)." Floersheim v. Weinburger, 
34o F, Supp. 950, 956 Ge way 


This Court is in agre nent with the views expressed by Judge 
Parker in Floersneim and must conclude that plaintiffs have 
failed ir their burden of showing either irreparable injury or 
that the b.lencing of the equities tips decidedly in their favor, 
Far from being subjected to a denial of due process, piaintiffs' 
risks here are no greater thaa the risks attendant in any Litie 
gation. In the face of these findings and in light of the re- 
marks made by Judze Parker in Floersheim, it seems unnecessary 


to comment further on the question of the public interest. 
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Accordingly, plaintiffs' motion for a preliminary in- 


junction is denied, 


So ordered, 


Dated; New York, New York 
August 28, 1975 


a SU 


Memorandum and Order Appealed From 


BROWN & WILLIAMSON TOBACCO 
CORPORATION, 


Plaintiff, 75 Civ. 4047 (CHT) 
-against- 


LEWIS A, ENGMAN, Chairman, 
Federal Trade Commission, et al., 
Defendants. 


(and consolidated cases: 75 Civ, 4048 (KTD » 75 Civ. 4049 fern}! 
75 Civ. 4050 (CBM), 75 Civ. 4051 (CLB 
75 Civ. 4052 (cLB)} 


FOOTNOTE 


1/ Mr. Weisberg, the Assistant United States Attorney, made a 
motion on the record in open court on August rim 1975 for 
consolidation of the six cases filed in this Court, The 
motion was . soeages and the Assistant United States Attorney 
was directed to submit an order to that effect. 
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UNITED STATES CcISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BROWN & WILLIAMSON TOBACCO 
CORPORATION, 


Plaintiff, 
Vv. 


LEWIS A. ENGMAN, Chairman, 
Federal Trade Commission, et al., 


Defendants. 


PHILIP MORRIS INCORPORATED, 


e— Plaintiff, 
Vv. 


LEWIS A. ENGMAN, Chairman, 
Federal Trade Commission, et al., 


Defendants. 


R. J. REYNOLDS TOBACCO COMPANY, 
Plaintiff, 
Vv. 


LEWIS A. ENGMAN, Chairman, 
Federal Trade Commission, et al., 


Defendants. 


LOEW'S THEATRES, INC. 
Plaintiff, 
Vv. 


LEWIS A. ENGMAN, Chairman, 
Federal Trade Commission, et al., 


Defendants. 
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AMERICAN BRANDS, INC. 
Plaintiff, 
Vv. 
FEDERAL TRADE COMMISSION, et al., 


Defendants 


LIGGETT & MYERS INCORPORATED, 
Plaintiff, 
Vv. 


LEWIS A. ENGMAN, Chairman, 
Federal Trade Commission, et al., 


Defendants. 


COUNTERAFFIDAVIT ON MOTION TO DISMISS 
AND TO SUPPLEMENT RECORD ON 
APPLICATION FOR STAY OF PROCEEDINGS 


STATE OF NEW YORK ) 
SS.: 


COUNTY OF NEW YORK ) 


H. T. AUSTERN, being duly sworn, deposes and says: 

1. I am an attorney, a member of the District of 
Columbia and New York bars, and a partner in the firm of 
Covington & Burling, Washington, D.C. With Horace R. Kornegay, 
Esq., of Washington, D.C., as co-counsel, I represented the 
six plaintiff cigarette manufacturing companies from July 1971 


through March 30, 1972, the date the Consent Cease and Desist 


A 304 


Counter Affidavit of H. T. Austern 


Orders were issued, in the negotiation of those Orders with 


which this proceeding is concerned. 


2, Thereafter and until May 15, 1974, as counsel 


I advised the six companies as to the interpretation of the 
negotiated Orders and as to the comprehensive Compliance Reports 
with accompanying exhibits filed by each of the companies in 


September 1972. 


3. From May 15, 1974, until August 1, 1975, Mr. 
Kornegay and I were charged with the responsibility, at the 
direction of those companies, of cooperating with the staff of 
the Federal Trade Commission in its investigation of compliance 
with the Orders. I participated as counsel and am familiar in 
depth with each of the informal investigative conferences by 
the staff with the employees of seventeen advertising agencies 
and the employees of each of the plaintiff companies interviewed 
in the cooperative investigation. I also served as the vehicle 
for submission to the Commission staff of many hundreds of 
documents, magazine and newspaper advertisements, and physical 
point-of-sal-~ materials which the companies submitted in response 


to informal Commission staff requests. 


4. Between May 15, 1974, and August 1, 1975, I 
represented, again with Mr. Kornegay, the six plaintiff cigarette 
manufacturers in the intensive and extensive discussions with 
the Commission staff in efforts to reach a resolution of the 


controversy, and we prezared and signed the Statement to 
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Accompany Staff Report and Recommendations Concerning Past and 


Future Compliance With the Six Cease and Desist Orders of 


March 30, 1972, filed with the Commission on March 14, 1975, in 
order fully to exhaust all available resolutions to this con- 
troversy short of a prior agreement to pay substantial civil 


penalties or civil penalty litigation. 


5. In the affidavit filed in this proceeding by 
Eric M. Rubin, Esq., of the Federal Trade Commission staff 
("based on information and belief" inasmuch as he did not 
have any connection with these events until January 1975), there 
are a series of major errors of fact which serve to distort and 
to misrepresent the position in which the plaintiff companies 
have been placed, which position has necessitated their resort 
to equitable relief in this Court. Because of these fundamental 
errors and the obligation of all parties to have the true facts 
before this Court, affiant has been requested by the plaintiffs 
to present the following salient corrections to the Rubin af- 
fidavit based on affiant's own direct knowledge. Accordingly, 
this affidavit is being filed to respo: ito Mr. Rubin's af- 
fidavit, in order to supplement the record on plaintiffs’ appli- 
cation for a stay of penalties and in support of plaintiffs’ 
memorandum in response to detcunbacys motion to dismiss the 
complaints. Complete information of every fact up to and through 
March 14, 1975, when the plaintiffs’ Statement to Accompany 


Staff Report was presented to the Commission itself, is fully 


reflected in the copy of that Statement and the volume of 
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documentation which accompanied it, included here as Attachment A. 
That Statement is referred to in Paragraph 18 (p. 9) of Mr. 


Rubin's affidavit. 


A. Exhaustion Of Administrative Renedies 
In Efforts At Resolution Of The 


Controversy 


Rubin Affidavit: “Despite plaintiffs' allega- 
tions . . . the Commission's staff never «et as a 
pre-condition to beginning settlement discussions 
a requirement that plaintiffs must agree to ‘a 
lump sum payment of about $6 million penalties.'" 
(Para. 16, p. 


"In other words, settlement talks broke down 
because plaintiffs would not agree to abide by 
staff's interpretation of the Orders, and not 
because of any demand by staff that plaintiffs 
make any ‘lump sum payment' as a pre-condition 


to even having settlement discussions." (Para. 
Fy Be Bee 
ae plaintiffs submitted to the Commis- 
sion a lengthy Statement of Position... (2) 
which misrepresented that the staff had in- 
stead demanded that the plaintiffs must put 
up a huge sum as penalties for past and un- 
specified violations as a pre-condition to 
further discussions . . . ." ‘(Para. 18, p. 9.) 


6. Facts. In the latter part of November 1974 during 


the staff informal interviewing of the employees of one company, 


Mr. Maurice S. Meyer, Mr. Rubin's predecessor as Assistant Bureau 


Director for Compliance, called Mr. Kornegay out of the room and 
stated to Mr. Kornegay that settlement would require massive 
money p..yments as penalties for alleged violations in the past. 
(See Kornegay Counteraffidavit, Para. 4.) On November 27, 1974, 


in a further discussion by co-counsel with Mr. Meyer nd his 


A 3u7 


Counter Affidavit of H. T. Austern 


staff, the proposal for monetary offers was again described by 
him as having to be a financially "painful settlement." We 
pointed out that in the absence of any specifics as to the rele- 
vant total number of alleged violations he might assign to each 
company, nothing could be formulated on this precedent point. 

At a further meeting on December 16, 1974, with Mr. Meyer and 
his staff, we urged tnat an amicable resolution, based on the 
initial payment of monies by the companies, required that there 
be some indication of what was to be paid by each company based 
on specification of the violations charged against it. In 
response there were afforded only generalized indications of the 
staff osei tion on various categories of advertising, stressing its 


view that all cigarette advertising since 1972 had violated the 


Orders. The staff adverted only to examples of their theories, 


and stated that they would ask for a $10,000 per day penalty 


for each unspecified advertisement in the general categories. 


7. On December 20, 1974, in a further discussion, 
Mr. Meyer presented the following schedule as to what he would 
recommend as an overall and prerequisite monetary demand per 
company for past violations: 
R.J. Reynolds $1,750,000 
Philip Morris 1,500,000 
American Brands 950,000 
Brown & Williamson 900,000 
Lorillard 875,000 
Liggett & Meyers 325,000 
When pressed as to how these sums for past violations had 


been determined, no detail was afforded. It was announced that 


et 
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the staff recommendations for penalty actions were scheduled to 
go forward to the Director of Compliance on or about January 15, 
1975, and would thereafter be reviewed by Mr. J. Thomas Rosch, 


the Director of the Bureau of Consumer Protection. 


8. On January 16, 1975, we forwarded to Mr. Rosch 
an Aide Memoir (Tab A in the exhibits to the subsequent attached 
Statement of Position (March 14, 1975)) stressing that any 
resolution would require agreement as to what would constitute 
compliance in the future “because hundreds of millions of 
dollars of future advertising and promotional materials are con- 


cerned along with potential civil penalties once the Commission 


has notified the respondents of its wiews as to these points at 


issue." That Aide Memoir (pp. 14, 23, 32, 35, 38, 39) contained 
recommendations and suggested accommodations by the plaintiffs 


for the resolution of future compliance questions. 


9. On February 7, 1975, in a final conference with 
Director Rosch, his Deputy, Mr. Rubin (the author of the af- 
fidavit), and another staff lawyer, Mr. Rosch stated the con- 
clusions of the Bureau as being that there were widespread vio- 
lations of the Orders with respect to vending machines, point- 
of-sale materials, and billboards, as well as "shrinkage" in 
newspaper production, type size, and the foreign language issue. 
As to each advertisement in each of these broad categories, his 
indication was that a $10,000 per day penalty for each advertise- 


ment would be asked. He stated that while agreement for the 
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future might be worked out, it would be a waste of time to ex- 
plore the subject of future compliance unless there were an 
advance firm monetary settlement which, he emphasized, would 
involve substantial civil penalties. Later the position was 
stated that while details of future compliance could eventually 
be worked out, these could not be addressed because that would 
be placing "the cart before the horse" absent large monetary 
offers. These were stated by Mr. Rosch to be “piles of money" 
because the violations were worth a substantial amount of money 
to the Commission, much more than the cost of litigation, and 


certainly much more than $500,000 for asserted past violations. 


10. Comment was flatly refused by Mr. Rosch and 


his staff on the accommodations the respondents offered to make 


on future advertising. Mr. Rosch then stated that he was in- 


structing Mr. Rubin to prepare draft penalty complaints and a 
report to be reviewed by the Commission. That was scheduled, 
he stated, to be forwarded to the Commission on March 9, 1975, 
and simultaneously the industry could submit its own Statement 


to the Commission. 


~ 


11. Mr. Rosch was asked whether representatives of 
the industry could discuss their position directly with the 
Commiss‘2n, and he said that would be opposed. No such oppor- 


tunity was ever afforded. . 


i2. On March 14, 1975, the plaintiffs, over the 
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signatures of Mr. Kornegay and this affiant, submitted directly # 
to the Commission the Statement to Accompany Staff Report, 
attached to this affidavit. That Statement stressed the public 
reports in 1972 and 1973 by the Commission to Congress that 
plaintiffs were in compliance, the course of the plaintiffs' 
attempt to negotiate with the staff, the paramount need for 
working out an understanding as to future compliance on which 

the plaintiffs had offered various accommodations, and the 
adamant position of the staff in refusing to discuss such clari- 
fications absent a threshold overall payment of large sums for 


largely undetailed past violations. 


13. Despite these intensive and prolonged efforts at 
resolution of the controversy, no further communication from the 
Commission, as distinguished from the staff, was received until 
the "determinations" officially announced in the letters of 
August 1, 1975, to each company to the effect that the Commission 
had determined that violations existed. The August 1, 1975, 
communications recited that 

"The Commission received and carefully con- 

sidered [the] Statement of Position prior to 

making its determination in this matter." 


It further announced that the Commission would immediately notify 


the Department of Justice of its intention to file penalty 


actions in four categories of alleged violation. These formal 


communications designated generally the various categories of 


advertising "determined" by the Commission to have been and 
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continuing to be in violation of the ‘ders. In the letter to 
American Brands, for example, there was no specification what- 
soever of the specific violations so determined. In letters to 


other companies, there were isolated examples offered as illus- 


trating the asserted violations of entire categories of volun- 


inous advertising in magazines, newspapers, and on promotional 


materials. 


om, 


14. After these many months of attempted resolution, 
and on the basis of an undisclosed staff report, the Commission's 
only response was the six letters sent to the plaintiffs on 
August 1, 1975. Those letters were a final determination that 
plaintiffs’ advertising in broad categories is in violation of 
the Consent Orders, and the Commission has finally and officially 
directed that for those determined viblations (other than t-vo 
temperarily deferred categories of advertising) penalty actions 


should be instituted. No administrative remedy remains available. 


The Inaccurate Characterizations Of 


Plaintiffs’ Compliance Reports .ind The 
Commission's Public Spee To Congress 
As Ot December i , And December 31, 1973 


Rubin Affidavit: "9. In its report to 
Congress dated December 31, 1972, the Commis- 
sion. . . stated that beginning in May 1972 
cigarette advertisements had appeared with 
the health warning disclose. according to the 
format of those orders, meaning that after 
that date the warning was no longer appearing 
as part of a package depiction." (Para. 9, p. 


"10. In the nex* annual report to 
Congress issued January 23, 1974, tk Commis- 
sion paraphrased its earlier statement to 
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Congress stating that 'by October of 1972 

almost all cigarette advertising published 

in this country was in compliance with the 
erms’ of the Orders. In making this state- 

ment the Commission was simply continuing to 

act in good faith reliance on plaintiffs' 

1972 reports of compliance." (Para. 10, e. 5.3 


15. Facts: Apart from Mr. Rubin's seeking to 
characterize and qualify in 1975 a Commission official Report cto 
Congress in 1972 and 1973, with which he was presumably not con- 
cerned, affiant sets forth the following facts as to what the 
Commission and its staff knew when it made those reports. 

Paragraph 7 of the Rubin affidavit is ‘n error in 
stating that the Compliance Reports submitted by each company 
in September 1972 were incomplete and included only proofs and 
not copies of the actual advertisements as published and seen 
by consumers. As. alleged, e.g., American Brands, Inc., complaint 
Paragraphs 34-35, and Exhibits D-E, the Commission accepted 
those Reports. Those Compliance Reports recited how respondents 
were complying, and contained examples of advertisements in the 
various categories of magazine and newspapers, representative 
POS materials, and biilboard representations. Each of those 
embodied precise formats disclosing relative sizes of the 
rectangle and type sizes in accordance with respondents’ under- 
standing of what had been negotiated in the Orders. They dis- 


closed respondents’ methods of measuring the “advertising display 


area" in POS materials. Even more important, one Compliance 


Report contained what are known as "tear sheets," or actual 
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pages from newspapers which were not merely “proofs” despite 

Mr. Rubin’: assertions (Para. 7, p. 5) thet they were not "copies 
of the advertisements as they are actually published and seen 

by consumers." Thus, newspaper “shrinkag: newspaper pro- 
duction was in fact disclosed to the Commiscion as compliance in 
the Compliance Reports on which Mr. Rubin now affirms the Com- 
mission "was simply continuing to act in good faith reliance” 

in officially reporting to Congress in January. 1974 that “almost 
all cigarette advertising published in this country was in com- 
pliance with the terms" o. the Orders. In fact, the respondents 


relied on good faith on that Commission official report. 


16. The assertion (Rubin Affidavit, Para. 10, p. 5) 
that in reporting compliance to Congress in 1972 and 1973 the 
Commission relied only on the voluminous exhibits to the six 
Compliance Reports filed in September 1972 is contradicted by 
other manifest facts. In a press conference on January 31, 1972, 
the Commission representatives reportedly had announced that the 
Commission would carefully monitor compliance with the Consent 
Orders. (See Statement to Accompany Staff Report, March 14, 
1975, p. 2.) There is and cannot be any denial by Mr. Rubin 


that the warning statement prescribed by the Consent Orders had 


by December 31, 1972, and December 31, 1973, appeared in 


thousands of cigarette advertisements. 


17. There are other minor errors of fact in Mr. 


Rubin's affidavit. These, however, need not be presently 
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corrected inasmuch as they are not relevant to this Court's 
determination of the bases for jurisdiction, and for a prompt 
resolution of the controversy as to the meaning of the Consent 
Orders, in the light of the position in which the Commission has 
placed plaintiffs and the hazards of massive continuing penal- 
ties to which they are exposed. Affiant submits that each of 
the major errors of fact in Mr. Rubin's affidavit, of possible 


relevance on the present motion, has been demonstrated. 


sti fhi/ 


ms ck. BUsStern 


Subscribed and sworn to before 
me this 5th day of Septenber, 1975 


lara 
Notary Pu 
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March 14, 1975 


J. Thomas Rosch, Esquire 
Director 
Bureau of Consumer Protection 
Washington, D.C. 20580 
Dear Mr. Rosch: 

In accordance with our understanding, pursuant 
to which you advised me that as co-counsel for the six re- 
spondent cigarette manufacturers Mr. Kornegay and I would 
be required to file the Statement to accompany the Staff 
report and recommendations concerning past and future com- 
pliance with the six identical cease and desist orders of 
March 30, 1972, by March 14, 1975, we are submitting the 
enclosed document with accompanying volume of Exhibits. 


We are also supplying a copy directly to Mr. Rubin 
of the Compliance Division of the Bureau of Consumer Pro- 
tection. 


Very truly yours, 


of Msi 


ASL 
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SAME LETTER SENT TO ALL COMMISSIONERS 


452-6130 


March 17, 1975 


Honorable Lewis A. Engman 
Chairman 

Federal Trade Commission 
Washington, D.C. 20580 


Dear Mr. 


Chairman: 


For ten months, the undersigned have acted as co- 
counsel for the six cigarette manufacturers, in cooperating 
with the Compliance Division in the Bureau of Consumer Pro- 
tection in the investigation of compliance with the six 
identical Consent Orders issued by the Commission on March 
30, 1972, covering the inclusion of the statutory health 
warning in cigarette advertising and point-of-sale promo- 
tional materials. 


In accordance with an agreement with the Director 
of the Bureau of Consumer Protection, we filed, on March 14, 
1975, a Statement to Accompany Staff Report and Recommenda- 
tions Concerning Past and Future Compliance. 


For your convenience and to facilitate what we 
respectfully submit is necessary Commission consideration 
in depth, we are forwarding directly to you a copy of the 
cca filed with a copy of the accompanying book of Ex- 
ibits. 


It is perhaps unnecessary to elaborate the scope 
of the questions involved or their importance for the future 
both to there respondents end to the various media in which 
their advertis ing appears. 


If the Commission determines that it would be help- 
ful in its consideration, we respectfully request the onpor- 
tunity to appear personally, formally or informally, before 
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Honorable Lewis A. FEngman 
March 17, 1975 - Page Two 


the full Commission to furnish any supplementary information 
in connection with the settlement proposals advanced by the 
respondents and rejected by the Staff. 


Respectfully submitted, 


H. Thomas Austern 


Horace R. Kornegay 


Co-Counsel 


encls 
HTA/ceb 
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INDEX 


Introduction and Summary..... 


The Negotiation Of The Consent Orders 


The Respondents! Diligence In Observing The Order 


The Staff's Six Asserted Industrywide Violations 
of The Order . t 2 . e ee . e e . ° . 


A. Vending Machines . 


(1) Each Vending Machine Panel Contains 
Four Separate Package Depictions, 
Each Of Which Is Entitled To Section 
E's Exemption For POS .eces Smaller 
Than 36 Square Inches In Advertising 


The Staff's Theory Of Control Dis- 
regards Section G Of The Order, Which 
Exempts From The Requirement Of A 
Warning Statement POS Pieces That Went 
To The Printer In Final Form Before 
GS 34 Cae a ae we 


(3) The Respondents Do Not Exercise Control 
Over The Vending Machine Operator... 


Billboards e e e os . . _ 7. * . es s . om e . e 
Point-Of-Sale Materials ...+eeesee 
THPOETEONT « «+ « + 2&2 Be eae ae oh a 
(1) The Staff's "Literal" Is Not A More 
Noticeable Rendition Of The Warning 
Statement Than The Industry Standard 


(2) The Staff's Position Cannot Be Sus- 
tained By The Language Of The Order 


(a) Leading a e - o es e e e e s . . 
(db) Spacing to the rule 6). + es 6’ 
The Compliance Staff's Position Cannot 


Be Reconciled With The Negotiations Of 
The Order e a + ° e aa ° e . . e ” * 7 . 
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The Typography On Advertisements In 
The Compliance Reports And National 
And Local Advertisements In The Past 
Conforms To The Industry Interpreta- 
tion e . © e ° 7 e a * e * e e e e 


E. Shrinkage . «+ AI ee ase Rt Be 


(1) Section C Of The Order Governs The 
Warning Statement As It Is Presented 
In The Respondents' Production Materials, 
Not As Newspapers Print It ....e.. 


(2) If Section C Is Construed To Govern 
The Warning Statement As It Is Printed 
On The Newspaper Page, Compliance With 
Oe 20 2OOOSE AE ses Shale a, ee ee 


(3) Shrinkage Has Not Impaired The 
Prominence And Legibility Of The 
Warning Statement... .s+«+s+¢«e¢-e 


F. Foreign Language Warning Statement .. 


Ripe WE Osc, eg wala we) eee 
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STATEMENT 


Introduction and Summary 


"Advertisements containing the disclosure state- 
ment in the format required by these orders began 
to appear in May of 1972, and by the end of 
October, all cigarette advertisements observed by 
the Commission staff were being published in ac- 
cordance with the terms of these orders." (Federal 
Trade Commission Report to Congress, December 31, 


> Pe 4. 

"And by October of 1972, almost all cigarette ad- 
vertising published in this country was in compli- 
ance with the terms of consent orders issued on 
March 30, 1972, by the Commission against the six 
major domestic cigarette advertisers to require a 
black-on-white disclosure of the [warning] state- 
ment." (Federal Trade Commission Revort to Con- 
gress, Decemoer 9 49155 Be Le 

Two transcendent factors should control the Commis- 
sion's consideration of any recommendation by its Staff. 

First is the public posture the Commission has taken 
toward the respondents' performance under the Order -- what 
the Commission has said and done and, equally important, what 
it has not said and done about that performance since July l, 
1972 -- and the respondents' reliance on Commission action. 

Over a seven month period from July 1, 1971, to 
January 31, 1972, the Commission Staff negotiated identical 
novel, detailed, and sweeping Consent Orders. Those negotiations 
were closely monitored by the Commission itself. It had re- 


viewed "mock-up" advertisements demonstrating alternative pres- 


entations of the statutory warning statement, and approved or 


R 6 See 
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rejectcd various approaches which its Staff and the cigarette 
industry had developed. 

On January 31, 1972, in announcing the identical 
Consent Orders, the Commission publicly noted that the six re- 
spondent companies made and advertised approximately ninety nine 
percent of all cigarettes sold in the United States. It had 
then announced that it would carefully monitor compliance with 
those Consent Orders. 

Between May and October 1972, cigarette advertisements 
subject to those Orders appeared in weekly national magazines 
such as Time, Newsweek, and Life. Extensive cigarette advertis- 
ing also appeared in the Washington Saat and the Washington 
Evening Star in the same period. The format of those advertise- 
ments reflected the interpretations of the Orders which the 
Compliance Staff, two and a half years later, now rejects. 

In August and September, 1972, the respondents filed 
Compliance Reports, each embodying representative advertisements 
and other materials indicative of the respondents' interpreta- 
tions of the Consent Orders and their compliance. Those Compli- 
ance Reports likewise reflected the interpretations of the 
Orders that the Staff now rejects. 

After reviewing those Compliance Reports, the Commis- 
sion in December 1972 advised each of the respondents that "on 


the assumption that the information submitted is accurate and 


complete, ... «. no compliance action by the Commission is indi- 


cated at this time." 
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On December 31, 1972, the Commission publicly re- 


ported to Congress, as noted above, that 

"Advertisements containing the disclosure 

statement in the format required by these 

orders began to appear in Mey of 1972, 

and by the end of October, all cigarette 

advertisements observed by the Commission 

staff were being published in accordance 

with the terms of these orders." (Federal 

Trade Commission Revort to Congress, De- 

cember 31, 19/2, p. 4. 

On December 31, 1973, in its next Report to Congress, the Com- 
mission repeated that "by October of 1972, almost all cigarette 
advertising published in this country was in compliance with 
the terms" of the Consent Orders (Federal Trade Commission Re- 
port to Congress, December 31, 1973, P. 1). 

Between March 1972 and April 1974, when the present 
investigation: commenced, the respondents never received the 
slightest indication that the Commission was dissatisfied with 
their performance under the Consent Orders. 

Nevertheless, the Compliance Staff now asserts six 
basic interpretations of those Consent Orders which, in its 
view, yield across-the-board industrywide past violations and 
control future compliance on all advertising of cigarettes. 
Hundreds of millions of dollars worth of advertising and pro- 
motional materials, both past and future, are encompassed by 
the Staff's newly developed interpretations. 


Respondents submit, and this Statement demonstrates, 


that these new interpretations are erroneous and unwarranted. 
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They conflict with the explicit language of the Consent Orders. 


They distort what was agreed upon in the negotiations. They 
contradict the public recognition of the Commission to Congress 
that the respondents were in compliance. They repudiate the 
format for cigarette advertising that the Commission approved 
when it accepted the 1972 Compliance Reports. Some of these 
new and radical Staff interpretations now advanced for the first 
time were and are impossible of realistic application. 

The second basic factor that must be considered by 
the Commission is the urgent need for complete and precise 
agreed clarification as to future compliance with the Order --_ 
and the consequences, for both the Commission and the respondents 
absent that clarification. To that end, in their discussions 
with the Staff, the respondents have offered various accommoda- 
tions which might help to settle the vroubling problem of future 
compliance within the terms of the Order. 

But settlement has been completely blocked by the 
position adamantly taken by the Commission Staff. It has re- 
fused to discuss any of the differing interpretations of the 
Order that must be clarified for the future. It has refused to 
consider in any fashion what forms of future compliance real- 
istically could be achieved in accordance with the basic objec- 
tives of the Order. It has refused to comment on, indeed even 
to discuss, the suggestions advanced by peksohinnte, and has 


refused to offer any alternatives of its ovm. 
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instead, the Staff has taken the position that, be- 
fore any clarification or accommodation: for the future can be 
discussed, these respondents must come forward with a massive 
aggregate monetary offer as penalties for past "violations" of 
the Order -- determined on the basis of the new and erroneous 
interpretations which the Staff only now has advanced. 

The Staff has refused to indicate its idea of a suf- 


ficient aggregate monetary offer, except to assert that it col- 


lectively must exceed $500,000 ” a also exceed the costs of 
a 


litigation to the respondents. Even more, the Staff refuses 
to explicate how that aggregate is to be apportioned among the 
six respondents each of which is a different size company, 
utilizes different amounts of advertising in the various media, 
and advertises its brands in aifferent advertising formats. 
Moreover, the staff has further refused to specify 
the particular advertisements of each respondent which, accord- 
ing to its new and erroneous interpretations, are claimed to 
have violated the Order in the past. Instead, it advances only 
general across-the-board interpretations of the Order which, in 


its view, have made and would for the future make entire 


1/ A former Assistant Director for Compliance who originally 
advanced this initial roadblock to settlement in the refusal 
to discuss specifics informally had suggested that respondents 
put on the table $6.3 million. This figure was later stated 
not to be controlling, but no specific aggregate amount, or 
amount per company, was advanced by the Staff. 
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categorics of advertising in violation. The Staff insists that 
civil penalty actions, which it has indicated it will recommend, 


are "worth a great deal of money to the Commission." 


Confronted with this andabatarian situation, respon- 
dents are submitting this Statement. 

They respectfully insist that the issues raised must 
be reexamined in depth by the Commission itself. They also in- 
sist that the Commission scrutinize its public posture and its 
past statements to these respondents -- as they reflect both on 
the Commission's good faith and on the possible judicial re- 
sponse to any civil penalty litigation which may be brought. 

The respondents further ask that their efforts over 
the last nine months, at an estimated out of over $500,000, 
in cooperatively facilitating this investigation be weighed. 

‘These are consent orders. They were not, as the 
present Staff interpretations would require, designed to 
curtail advertising in particular media -- be they news- 
papers, magazines, point-of-sale, or outdoor advertising. In 
applying these Orders to the past compliance of the respondents, 
it is important to bear in mind Mr. Justice Marshall's recent 
admonition that a consent order "must be construed as * is 


written, and not as it might have been written ...." 


rr 


2/ United States v. Armour & Co., 402 U.S. 673, 682 (1971). 
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Paramountly, 4s to future compliance, the scope of 
what is involved dictates that there be realistic consideration 
of what can be done by agreed, precise compliance procedures 
within the terms of the Order -- without invading newspaper 
production techniques and intervening in newspaper economics, 
particularly in the ethnic press, or imposing upon respondents 
obligations with respect to other advertising media which they 
do not and cannot control. ; 

The alternative of massive penalty actions would re- 
sult in prolonged litigation that would tax the resources of 
the Commission. Further, if the Staff's actions are accepted 
by the Commission, respondents will have to weigh whether they 
will be able to rely in the future on positions taken by the 
then incumbent Staff and Commission or whether dealings with 
them should be on the besis of likelihood of litigation. 

The Second Circuit has stressed that the "Federal 
Trade Commission Act is not a revenue-raising or penal measure," 
that "the basic objective of the Commission [is] not to exact 
penalties but to secure RRS and that the "Commission's 
practices and rules [are] designed to promote voluntary compli- 


5 
ance and avoid the rigors of litigation." Paul Rand Dixon, 


3/ United States v. St. Regis Paper Co., 355 F.2d 688, 693 
(2d Cir. 1966). 


4/ Id. at 696. 
5/ Id. at 697. 


A 3328 
Attachment A--Statement 


mS 


thea Commission Chairman, echoed these basic administrative 
policies when he assured Congress of the FTC's "dedicated ef- 


tusinessmen, both large and small, to bring their 


preter ee compliance with the law without resort to liti- 
/ 


gation." 

Litigated civil penalty actions against these respon- 
dents would rep~esent a radical and troublesome departure from 
that philosophy. 

In litigation, the Commission's past assurances to 
the respondents would raise serious and provocative questions 
concerning how far any respondent may act in reliance upon the 
Commission's public recognition that it is in compliance with 
its consent orders or other regulatory actions. Judge Friendly 
has fercefully observed that any 
"decision branding as ‘unfair' conduct. 
stamped 'fair' at the time a party acted 
raises judicial hackles .... And the 
hackles bristle still more when a finan- 
cial penalty is assessed for action that 
might have been avoided if the agency's 
changed disposition had been earlier made 
known, or might even have been taken in 
express reliance on the standard previously 
established." NLRB v. Majestic Weaving 
Co., 355 F.2d 854, 860 (2d Cir. 1966). 

Moreover, litigation would pose the equally provoca- 


tive question whether respondents who have been told that they 


6/ Testifying before the Senate Approfriations Committee, re- 
ported in 5 Trade Reg. Rep. 9 50,119 at 55,125 (1965). 
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are in compliance, who have displayed complcte diligence and 
good faith in observing their obligations, and who have not in 
any respect injured the public should be subjected to anything 


7 
more than nominal penalties. Indeed, Rule 3.61(e) of the 


Commission's Rules makes clear that penalties would not be ap- 


propriate. 


To facilitate the required Commission examination of 
any Staff recommendations, this Statement will summarize the 
negotiation of these Consent Orders to explicate the understand- 
ings reacted in 1971 between the then Staff and these respon- 
dents (with repeated interim and final review by the Commission) 
on each of the issues upon which the present Staff now asserts 
past violations and, without an initial aggregate offer of 
massive monetary penalties, refuses to discuss what can be done 
in the future. hy 

It will then summarize the diligence a-° effort of 
the respondents in insuring compliance with the ‘ Le 

Finally, this Statement will analyze itis abiemesente 
the patent errors in each of six theories that the Staff now 


urges as the basis for alleged past and future violations of 


7/ See United States v. The ©.B. Williams Co., 498 F.2d 414, 
438 (2d Cir. 1974); and United States v. American Greetings 
Corp., 168 F.Supp. 45 (N.D. Ohio 1958). 
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the Order. These were concisely summarized in an Aide 
Memoire for discussion of possible settlement presented to the 
Director of the Bureau of Consumer Protection on January 16, 
1975. That document is part of the settlement proposals before 
the Commission, and fo. convenience is attached as Exhibit A. 

Following is a catalogue of these inescapably complex 
and difficult issues: 

On vending machines, we will ci that the package 
display depictions on the machine display panel are exempt 
from carrying a warning statement under Section E of the Order, 
if they are covered by the Order at all; that, for vending 
machines, the Order applied prospectively; and that the respon- 
dents do not and cannot -- under this Order or otherwise -- 
"control" the thousands of local individual vending machine 


operators. 


As to billboard advertising, we will show that the 


Staff's theory cannct be reconciled with the Order's precise 
specifications. Indeed, the present size warning statement 
conforms to the position first advanced by the Commission Staff 
during the 1971 negotiations. ‘ 


8/ Both in the investigation of compliance, and in respondents! 
effort to explore the possibilities of settlement, the Staff has 
vacillated in the emphasis it places on each of the six newly 
advanced interpretations. We present them in the order of 
Significance generally advanced in the final discussions on 
February 7, 1975. 
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As to point-of-sale materials, we will demonstrate 
that the Staff's indicated notions for measuring each POS picce 
clash with the Order's precisely negotiated directive that only 
the “advertising display area" must be measured. , 

On newspaper shrinkage (largely developed by extra- 
ordinary increases in newsprint costs wholly beyond the control 
of respondents), we will show that the respondents do not and 
cannot have rerpons?bility under the Order for the production 
and printing practices of newspapers and that assumption of that 
responsibility might result in the diminution of much newspaper 
advertising, a result never intended by the Order. : 

- As to newly advanced Staff ackbois on typography, 
we will show that the typesettings employed by the respondents 
are in full compliance with the detailed specifications of the 
Order, were known to and accepted by the Commission during ne- 
gotiations, and result in a more readable warning statement than 
either the Order, strictly~consirued, or the Staff's new theo- 


ries would require. 


Finally, on foreign language advertisements, we will 


show that a foreign language warning statement is not required 
by the Order, but that the respondents, as the Commission ac- 
knowledged in its 1973 Report to Congress, have agreed that they 


will use, and are in fact now using, a reasonable translation of 
the warning statement. 
In all of these areas, an examination of each actual 


printed advertisement or physical item is far more illuminating 


a” Saez 
Attachment A--Statement 

wD 
than an adjectival Staff generalization. Civil penalty actions 
are not provable by generalizations. They require specific 
proof per magazine and newspaper advertisement, point-of-sale 
item, and other advertising material -- within the specifics of 
this novel Order and against the background of the Commission 
and respondents! actions since July, 1971. 

Prolonged civil penalty litigation, which tnese re- 
spondents can and are preparca to defend, and which the stated 
posture of the Staff will require, would vastly tax the re- 
sources of the Commission. It would not advance the public 
policy or the objective to which the Consent Orders were directed. 

In sum, the Commission Staff has submitted a report to 
the Commission charging that the respondent cigarette companies 
have violated the Consent Orders entered in 1972, and recom- 
wintion thik the Combnasen authorize the’ commencement of civil 


penalty actions. age 


We respectfully submit that the Staff's charges are 


without merit. We emphatically deny noncompliance with the 
order. The respondents have complied to an extraordinary degree 
and in good faith with unprecedented Consent Orders of great 
complexity and novelty. The warning notice prescribed by the 
Consent Orders has appeared in millions of cigarette advertise- 
ments. Since 1970, the identical notice has appeared on ciga- 
rette cartons and packages pursuant to Federal staboke: To 
anyone who reads, the warning statement has become indelibly 


associated with cigarettes. 
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“As we shall demonstrate in this Statement, the Staff's 
charges relate in the main to technical, esoteric points on 
which the respondents have a strong position based on the plain 
language and background negotiation of the Consent Urders. The 
litigation advocated by the Staff would be enormously burden- 
some on all of the parties, it would be protracted, and, more 
importantly, even if the Commission should prevail, there is no 
assurance that it would resolve the Staff's problems that have 
emerged during the current investigation. 

In discussions with respondents, the Staff has taken 
the position that it will not even discuss resolution of out- 
standing questions under the Consent Orders until the companies 
have first agreed to pay in the aggregate tremendous sums of 
money in settlement of alleged violations of the Orders. 

The respondents cannot agree to that procedure because 
it offers no assurance that the very problems which have given 
rise to the present controversy would not immediately recur. 

We respectfully asiel the Commission to refuse to 
authorize the commencement of civil penalty actions, or, in the 
alternative, to remand this matter to the Staff with a directive 
first expeditiously to discuss a settlement of outstanding is- 
sues regarding the Ccnsent Orders, and if an accord can be 


reached on these points, thereafter to discuss appropriate 


disposition of any charges of alleged noncompliance. 
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I 
The Negotiation Of The Consent Orders 

On July 1, 1971, the FTC served on the six respondents 
proposed complaints which charged that their failure to disclose 
clearly and conspicuously in their advertising the statutory 
health warning was a deceptive practice prohibited by Section 5 
of the pre Act.” 

Accompanying the draft ceushateke wah a proposed 
order under which the respondents would be required to cease 
and desist from all advertising which did not clearly and con- 


spicuously disclose the Surgeon General's health warning as 


specified in the Public Health Cigarette Smoking Act of 1969. 


The proposed orders did not define "clear and con- 
spicuous disclosure." They merely recited that 


"The Commission, upon development of full 
record facts in a litigated proceeding, 

will determine what constitutes clear and 
conspicuous disclosure with respect to 
the health hazards of cigarette smoking." 


The respondents were offered a six month period within which to 


negotiate settlements of the proposed complaints. 


9/ Since four of the companies had, on a voluntary basis, al- 
ready been including the Surgeon General's warning in some of 
their advertising, the complaint against them charged that their 
presentation of that warning did not constitute "clear and con- 
spicuous disclosure." Against the two respondents who had made 
no disclosure at all, the Commission charged both a deceptive 
practice and an unfair method of competition vis-a-vis the 

other comp2anies that had been utilizing the Surgeon General's 
warning. See letter of June 24, 1971, from Chairman Miles W. 
Kirkpatrick to Honorable Carl Albert, Speaker of the House. 
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To facilitate negotiations, the six respondents were 
represented by the present two co-counsel. The Staff negotia- 
tors included Messrs. Pitofsky, Thain, Brauninger, and Powers. 

At the outset, the Commission Staff and counsel for 
the six respondents agreed that és. woke be imperative to par- 
ticularize what clear and conspicuous disclosure would require 
and to provide concrete specifications for the presentation of 
the statutory warning statement in advertising. 

As negotiating discussions progressed, they were 
closely monitored by the five Commissioners, who, on a number 
of occasions, reviewed "mock-up" advertisements illustrating 
alternative advertising presentations of the statutory health 
warning statement and approved or rejected the tentative ap- 
proaches with which the Staff and the industry came forward. 

The detailed history of the Order's negotiation is 
carefully preserved in the files of the respondents and, pre- 


sumably, in the files of the Commission as well. These sources 


reveal with unquestionable clarity the areas in which the Staff 


and the respondents at first disagreed, the formulas which were 
developed to resolve those differences, and the understandings 


which emerged on the scope and intent of the different provi- 
10/ 
sions of the final Order. 


10/ The negotiators were under pressure to meet a January 1, 

I972, deadline. Since discussions about the definition of a 

clear and conspicuous disclosure for print advertisements in 
(cont'd) 
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The negotiators initially focused on the definition 
of clear and conspicuous disclosure for newspaper and magazine 
advertisements. The Staff's first proposal, unveiled on August 
9, 1971, contemplated an octagonal-shaped warning statement, to 
be printed in black against a white background, which would occupy 
a fixed area of 10 to 12 percent of the total advertisement. 

The industry's counterproposal, first presented on 
August 9, 1971, contemplated that the warning statement text 
would appear in two lines and would be framed in a ruled rec- 
tangle. That proposal was patterned on the warning statement 
which, since May 1971, had been formulated by The New York Times 
for its cigarette advertising. The type size of the text would 
be either 8, 10, 12, or 14 pts., depending on which of four 
size categories into which the overall dimensions of each ad- 
vertisement would fall. 

The distance -- or "leading" -- between the two lines 
of the text and the spacing between the text and the ruled 
rectangle would likewise vary in accordance with those four 
size categories. The basic approach that the industry counter- 
proposal reflected, as well as much of its language, was later 


11/ 
to be adopted as Section C of the final Order. 


——— 


(cont'd) magazines and newspapers (where the overwhelming bulk 
of advertising appeared) took until early December, negotiation 
of the remaining issues under the Order was compressed into 

the month of December, 


| 
11/ The final Order is attached as Exhibit B. 


| Re 


vachment A--Statement 


i 


The Staff advanced two difficulties with the indus- 
try's counterproposal: the warning statement it provided for 
was considered too small, and it would not invariably appear 
in black against a white ba:kground. Ensuing discussion centered 
on those two points. 

On September 28, 1971, the Staff and the industry 
made a presentation to a group of Commissioners, including Chair- 
man Kirkpatrick. The Chairman intimated that the industry's 
rectangular format for the warning statement might prove ac- 
ceptable if the warning statement were enlarged and if it ap- 


peared in black against a white background. The Chairman aiso 


requested the opportunity to compare the mock-ups that the in- 


dustry had prepared to illustrate its own proposal and the pro- 
posals of the Staff. On September 30, those were transmitted 
to him. | 

On November 12, 1971, thu industry agreed to present 
the warning statement in black against a white ipntedokent but 
declined to increase the warning statement's size. (Respondents 
at that time requested but were not afforded an opportunity 
‘directly to present their views to the Commission.) Instead, 
on November 15, the Staff made a further presentation to the 
full Commission, and the Commission again reviewed mock-ups -- 
now in the black-on-white format -- illustrating the industry's 


proposal. The Commission reportedly expressed its readiness to 


accept the proposal if the warning statement were .increased four 
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points for each size category of advertisement. The industry 
agreed to an increase of two points and, at a meeting on De- 

cember 3, 1971, the Staff reported that this increase was ac- 
ceptable to the Commission. : 

From the December 3, 1971, session forward, the ne- 
gotiators began focusing on the remaining provisions to be in- 
cluded in the Order. — 

One of the first subjects abiewsiud by the negotiators 
was the proper format for the warning statement on billboards. 
At the very outset, Mr. Pitofsky indicated his position that it 
was unnecessary and impracticable for the billboard warning 
statement to be readily readable by passing motorists. He 
agreed that it would be sufficient if the warning statement were 
noticeable to a pedestrian walking past the billboard. In ac- 
cordance with Mr, Pitofsky's position, the respondents prepé -ed 
a mock-up of a warning statement for a 30-sheet billboard in 
which the warning statement lettering was two inches in height. 
On December 9, 1971, the Staff viewed this mock-up and expressed 


its satisfaction with it. The specifications embodied by that 


mock-up were adopted and are now contained in Section D of the 


Order. 

On December 3, 1971, the respondents expressed their 
fear that newspaper and magazine production practices beyond 
ther control might cause defects in the appearance of the warn- 


ing statement. The Staff acknowledged this danger and, 
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accordingly, a provision was drafted shielding the respondents 
from responsibility for "blurring or illegibility" of the warn- 


ing statement occurring because of the printing techniques 


used by publications. That provision is now Section c.8 of the 


Order. 
The problem of newspaper shrinkage, which has en- 
grossed the Staff in its current investigation, was never men- 


tioned during the negotiations and was wong <8 those repre- 
12 
senting t..c respondents in the negotiations. Had it been, 


4t would have been clearly stated within the exception for 
printing production techuiques used by publicat. ns and ob- 
viously beyond the control of respondents. 

Mr. Pitofsky also indicated on December 3, 1971, that 
the warning statement should only appear on large point-of- 
sale (POS) promotional pieces with cigarette "advertising dis- 
play areas." To reflect this position, it was eventually de- 


cided that only POS pieces whose "advertising display area" 


12/ During its investigation, particularly in its inquiries 
of company and agency personnel, the Staff has extensively 
pursued the question of knowledge of shrinkage at the time of 
the negotiations. In a few instances, general background 
knowledge of earlier so-called newspaper mat shrinkage was 
indicated on the part of some production employees in adver- 
tising agencies. Current newspaper shrinkage is largely the 
result of ecoromic pressures on newspaper publishing (infra, 
pp. 52-53). Cardinally, however, the specifics of newspaper 
mat shrinkage were unknowm to the respondents' negotiators of 
the Order. Neither newspaper shrinkage nor its implications 
with respect to the Order were discussed during the negotia- 
tions. I ' 
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exceeded 36 square inches would be required to exhibit a warn- 
ing statement. That "36 square inch" requirement is now con- 


tained in Section E of the Order. 


Late in December, 1971, the respondents emphasized 


the need to provide realistic lead times during which they could 
begin the extensive process of conforming their advertising to 
the Order. They also emphasized the need to determine to which 
media the Order would apply retrospectively and for which media 
its application would be prospective. The result of those con- 
cerns was the drafting of the timetable governing the Order's 
operation that is now Section G of the Order. At the time that 
section was adopted, both the Staff and the respondents clearly 
contemplated that, for PO* pieces, the Order would apply only 
prospectively and that the resnondents would not be required to 
search out POS pieces alr_ady in place and display the warning 
statement on them. 

In the final stages of negotiation, a comprehe~sive 
provision which would have measured all advertising against an 
overall clear and conspicuous standard, independent of the 
Order's detailed requirements, was proposed by the Staff and 
rejected. The ground for its rejection was that it would de- 
feat the Order's underlying approach to specificity. 

It is again worth noting that the possibility of news- 
paper shrinkage was never mentioned during the negotiation of 


the Order. Nor did the negotiators ever discuss displaying the 


A 341 


Attachment A--Statement 


ee 


warning statement on cigarette vending machines. As & result, 
vending machines are not mentioned in the Consent Order. 

By mid-January 1972, the final drafts of the Commis- 
sion's complaint, the Jespcsileitet sauunte; the Consent Agree- 
ment and the Order had been circulated to the six respondents 
and the Staff and had been approved. On January 31, the Com- 
mission announced its provisional acceptance of the Consent 
Agreement and Order and permitted the public until February 29, 
1972, to offer its comments. The Consent Agreement and Order 
were formally issued by the Commission on March 30, 1972. 

On April 21, 1972, Mr. Egan of the Commission's Com- 
pliance Staff wrote to the six respondents to request that they 
transmit reports of their compliance with the Order. In early 
May, present counsel met with Mr. Pitofsky, Mr. Egan, and Mr. 
Powers and pointed out that, in view of the necessary lead 
times established in Section G of the Order, the submission of 
full compliance reports at th:* time was premature. Mr. Pitofsky 
agreed. Accordingly, the respondents deferred transmitting 
their compliance reports until late August and early September. 
In late December of 1972, the Commission advised each of the 


respondents that "on the assumption that the information sub- 


mitted is accurate and complete, ... no Catan aaa action by 


the Commission is indicated at this time."" As Exhibits D, 
i 


13 The full text of the Commission's letters to the respondents 
s attached as Exhibit C. 
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E, F, and G illustrate, the attachments to the respondents! 
compliance reports specifically revealed virtually all of the 
interpretations and die? 4° of compliance with the Order now 
challenged by the ween 

Finally, a word about this investigation is necessary: 
In April, 1974, when this investigation began, respondents re- 
quested co-counsel, who had acted for them in negotiating the 
Consent Order, fully to cooperate with the Compliance Staff in 
obtaining documents and facilitating desired interviews. Those 
embraced, over a six month period,  ckatens with eighty repre- 
sentatives of some seventeen advertising agencies and of the six 
respondent companies. For convenience and minimization of ex- 
pense to all concerned, many of those interviews were held in 
Washington. In addition, the files of each advertising agency 
were examined and duplicated for submission to the Staff. 
Thousands of magazine and newspaper advertisements, to the ex- 
tent obtainable, were similarly submitted. Extensive vending 


machine materials were obtained and submitted. All of those 


materials were catalogued =nd identified. Absent that program 


oe 


14/ Exhibit D, from the Browm & Williamson compliance report, 
reveals the present size warning statement on billboards. Ex- 
hibit E, from the Philip Morris compliance report, reveals the 
respondents! application of the Order, for point-of-sale items, 
prospectively. Exhibit F, from the Liggett & Myers compliance 
report, reveals the typesetting of the warning statement em- 
bodied by the Standard Acetate, Exhibit G, from the Lorillard 
compliance report, reveals the problem of newspaper shrinkage, 
over which respcrdents had no control, 
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of cooperation, this investigation would have been grcatly 
prolonged and would have been far more difficult and costly 
for the Commission. It is estimated that in excess of $500,000 


in expenses have been incurred by the respondent companies. 


II 


The Respondents! Diligence 
In Observing The Order 


The. Commission's Order in Docket Nos. C-2180 through 
C-2185. is a uniquely intricate document. It regulates in 
minute detail virtually every aspect of the presentation of 


15/ 
the statutory health warning statement in advertising. In 


> 


addition, the requirements of the Order vary both for different 
size advertisements and for es many different advertising media 
which the respondents employ. Considering the novelty of 

the Order's approach, the time pressures under which it was 
drafted, and the scope and technical nature of its subject mat- 
ter, it is hardly surprising that some of its technical provi- 


sions are deemed by the present Compliance Staff to have been 


15/ E.g., the type size (C.2), type style (C.3), and color of 
its text (C.5); the positioning of the lines of that text (C.2) 
and of the ruled rectangle surrounding it (C.4); the color of 
the backgrouad against which it is set (C.5); and both the 
portions of the advertisement in which it may appear (C.7) and 
the elements of the advertisement which it may or may not im- 
mediately adjoin (C.6 and C.7). 


16/ E.@%., newspaper and magazine ads (Section C), point-of- 
sale promotional pieces (Section E), billboards (Section D), 
transit cards (Section D), and paperback book inserts (SectionF). 


The Order is, however, an integrat.d whole. 
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imperfectly articulated and thus to pose a few problems of 
interpretation and execution. | 

The respondents are among the nation's largest adver- 
tisers in the categories of media covered by the order! For 
extensive advertisers like the respondents, the preparation of 
an individual advertisement -- not to mention an entire 
campaign -- is not a.simple undertaking. It entails consulta- 
‘tion between different departments of the company as well as 
between the company and its advertising agencies; and the trans- 
mission of information and materials to and from the company and 
its advertising agency, and from its agency to those who prepare 
production materials and then to publications. Overall, the 
participation of many dozens of people from several different 
organizations is required. To bases that each advertisement 
contains a warning statemer. and that each warning statement 
conforms, to the requirements of the Order has therefore been a 
demanding task. | 

The respondents have been fully cognizant of their 


responsibilities under the Order. They each have promptly set 


out to acquaint their employees and the employees of their 


i: 


17/ According to the August 26, 1974, issue of Advertising 
Age, during 1973 the six respondents were all among the na- 
Fion's fifty leading advertisers as measured by their media 
expenditures. 
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18/ 
advertising agencies with the requirements of the Order. They 
each have developed iiihiceto base procedures for monitoring an ad- 
vertisement, as it is circulated at differcnt levels of the 
agency and the company, to insure that it contains a warning 
statement and that the warning statement is the proper size and 
deceit: In some cases, the respondents have directed the 
destruction of advertising production materials that predated 
the Order so that there would be no risk that those materials 
might be accidentally signee ee In other cases, the respon- 


dents have made extensive efforts to inform publications of the 


requirements of the Order so that a advertisement they printed 
21 


would contain a warning statement. 
Considering ‘the propensity for "human error" that is 
always present in so complex an enterprise, it is indicative of 
the respondents' diligence that the health warning statement has 
appeared in thousands of newspaper and magazine advertisements, 
and hundreds of POS pieces, billboards, and transit cards that 


the respondents have produced since the Order became effective. 


18/ Exhibit H reveals the compliance efforts of American Brands, 
rowmm & Williamson, Lorillard, and Liggett & Myers to inform 
their employees of the Order's requirements. 


19/ Attached as Exhibit I are the procedures of Philip Morris, 
R.J. Reynolds, and Lorillard for this purpose. 


20/ See Exhibit J from American Brands. 


21/ See Exhibit K. Repeated photocopying introduces minuscule 
differences in these reproductions. 
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And it is equally indicative of their diligence that, on those 
infrequent occasions when the warning statement has been omitted 
because of a publication's error, the respondents have promptly 
demanded an explanation and definite assurance that the incident 
would not eee 

Apart from its generalized, across-the-board inter- 
pretations of the Order, the Staff has not specified the number 
or identity of particular advertisements that in its view are 
violative of the Order. Yet both administratively and judi- 
cially, the overall compliance record of a respondent is of 
critical importance. Respondents submit that any realistic 
appraisal of their performance since the Order became effective 
will demonstrate substantial and diligent compliance with its 
provisions. 

There is no wihenonn detracting from the respondents' 
record of diligence. The legal interpretations of the Order 


23 
that, at various times since 1972, the respondents have 


22/ See, e.g., Exhibit L. 


23/ In April and May of 1972 and January of 1973, present co- 
counsel distributed a set of "Guidelines" to various provisions 
of the Order. On June 5, 1972, representatives of the six re- 
spondents met to adopt a uniform interpretation of the typo-_ 
graphical requirements of Section C. The result of that meeting 
was the distribution of the "standard" acetate or "transparent 
overlay" that the respondents have been employing since that 
time to govern the typesetting of the warning statement for the 
four basic type sizes contained in Section C. On August 29, 
1972, representatives of the respondents met to consider the 
ScOR naan of a “standard overlay" or "acetate" for large POS 
picces,. 


- 
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adopted reflect not improper conduct to evade the Order but a 
forthright effort to formulate a common policy on degues of 
compliance that each respondent had found complex and diffi- 
cult. It was exactly such a uniform reading of the Order that 
Mr. Pitofsky -- recognizing the intricacy of the Order and the 
many interpretive problems it posed -- had urged adopting 


during its negotiation. 


IIt 


The Staff's Six Asserted Industry- 
wide Violations Of The Order 


Toward the close of its investigation, the Staff has 
asserted that six of the industrywide interpretations of the 
respondents constitute violations of the Order. In the follow- 
ing discussion, we will endeavor to summarize the Staff's 
theories and to present our responses to seus 

On each oats we submit and will demonstrate that 
the respondents have conformed both to the letter of the Order 
and to its intent, as manifested by the consensus that evolved 


between the Staff and the respondents during negotiations. 


More important, however, even assuming arguendo that the 


24/ The Staff has also asserted that a number of particular 
practices of individual respondents violate the Order. While 
we disagree with the Staff on each of these points, this State- 
ment is limited to the asserted violations common to all six 
respondents -- especially since these violations clearly con- 
stitute the heart of the Staff's case in its present posture. 
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respondents have erred in their reading of the Order, we sub- 
mit that their purported violations have not detracted from 
the realization of the Orcer's overriding goal -- the presen- 
tation to the public of the statutory warning statement as 
directed by the Order. Accordingly, a basic precondition for 
the imposition of substantial penalties -- some injury to the 
public -- is entirely absent. 

Moreover, again even assuming arguendo that respon- 
dents have not in a few instances complied with the terms of 
the Order, it is evident both from the nature of the six pur- 
ported violations and from the overall diligence with which 
the respondents have approached the Order that any such inci- 
dental noncompliance has been inadvertent, and not the product 
of any bad faith. Thus, another precondition for the imposi- 
_tion of substantial penalties -- an intent to evade the Order 
-- is also entirely lacking. 

A. Vending Machines 

For several years, respondents have contracted indi- 
vidually with an organization known as POP Associates for de- 
pictions of packs of their various brands to be put on the 
front display panels of cigarette vending machines. Not all 
cigarette vending machines have a front display panel contain-- 
ing package depictions. Some are merely labeled "cigarettes" 


or contain some other design or format. POP is the agent for 


the several vending machine manufacturers, and arranges with 
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those manufacturers for package depictions to be prepared and 


mounted on vending machine panels during production of the 
machines. 

Typically, the front panel, usually on the machine 
top, has contained four separate package transparencies vt de- 
pictions, illustrating the brands of either three or four dif- 
ferent respondents. Virtually all of the individual package 
depictions delivered in final form to the production house 
since July 1972 have been smaller than 36 square inches. In 
addition, each individual depiction uniformly has been "framed" 
~- i.e., visually segregated from the others so that it would 
appear to the cigarette purchaser as a distinct PE: 

No provision of the Order requires a warning statement 

on cigarette vending machines. Nor was such a requirement 

ever discussed during the negotiation of the Order. Neverthe- 
less, assuming arguendo that vending machine display panels 

are at all covered by the Order, they may fit within the cate- 
gory of "point-of-sale (POS) promotional materials exhibited 

in ee aiiheihe purchasers" and, if so, would be governed by Sec- 
tion E of the Order. Under Section E, an advertisement on a 


POS piece must contain a warning statement only if it has "an 


advertising display area of more than 36 square inches." 


25/ Attached as Exhibit M is a photographic representation of a 
vending machine display panel, 
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The Staff contends that, under Section E, a warning 
statement must appear on all vending machine panels that con- 
tain separate package depictions. The Staff's theory evidently 
is that, even though each depiction of a separate brand of a 
separate respondent is smaller than 36 square inches, the panel 
as a whole constitutes a "single advertisement" for cigarettes, 
and therefore the display area of the separate package depic- 
tions and of the background for the panel must be aggregated 
in order to determine whether a warning statement is necessary. 


The Staff advances an additional theory with respect 


to the package depictions on vending machine panels. It con- 
tends that -on all such panels whose package depictions went to 
the patie at any time before July 1972 -- including those 

that were installed on hundreds of thousands of vending machines 
years before the Order took effect -- a warning statement is 
required if the respondent maintains "control" over the machine. 
That "control" exists, contends the Staff, whenever the respon- 
dent makes any payment to the operator of the machine for stock- 


26/ 


ing the respondent's brands in the machine's slide columns. 


26/ There are as many as thirty six columns in vending ma- 
Chines. Machine manufacturers typically sell their machines 
to vending distribu‘ors who in turn sell those machines to — 
vending "operators" or "vendors." Most vendors are large 
regional or national organizations that own many thousands of 
vending machines. The vendor's employees regularly service 
the machines by stocking them with merchandise and by removing 
cash from the coin box. Vendors do not always purchase ciga- 
rettes from the respondents but instead from cigarette wholc- 
salers., Nevertheless, to insure cffective distribution of 

: (cont'd) 
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When the respondents make these column stocking payments, it 


is argued, they possess sufficient levcrage over the operator 
to require him to place the warning statement on the machine 
panel. 
We submit that neither of the Staff's theories can 
be sustained. 3 i 
(1) Each Vending Machine Panel Contains 
Four Separate Package Depictions, 
Each Of Which Is Entitled To Section 
E's Exemption For POS Pieces Smaller 
Than 36 Square Inches In Advertising 
For the entire vending machine panel to constitute 
a single advertisement for "cigarettes," one would expect that 
the panel formed a common aesthetic unit; that the respondent ; 
had cooperated with each other in preparing and financing the 
panel; and that the panel as a whole served the common commer- 
cial cbjectives of wnth: of the respondents. Yet none of these 
is in fact the case. 
The different package depictions on the panel are not 
integrated into a common presentation. The panel is designed 
so that each depiction will be an independent display. On some 


of the machine panels, the background over which the packs are 


superimposed is blank. No effort has been made to create a 


(cont'd) their brands, each of the respondents offers to 
contract with vendors, who wish to participate, for the payment 
of small sums per column per machine in return for the vendor's 
abo Se to stock some of its brands in the columns of that 
machine. ‘ 
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background motif which would link each pack to the others. 


Moreover, on virtually all machine panels printed in final 


form since July 1972, the pack depictions are framed -- in some 
way set within a border that underscores each pack's inde- 
pendence. The net impact of the framing is to present to the 
consumer four separate pack depictions, 

The independence of each package depiction is also 
underscored by the fact that each respondent agrees to pay 
POP only for the depiction of its brands and not for the space 
to be occupied by the other respondents! brands. 

Significantly, POP, which accepts payment from the 
individual respondent in exchange for its commitment to arrange 
space, does not serve as the agent for all the respondents, act- 
ing collectively. Instead, as its contracts with each of the 
respondents state, it is the agent for the aattevent machine : 
manufacturers that prepare and install the package depictions.” 
Consequently, the individual respondents have no control over 
the depiction of other respondents' brands or the common back- 
ground for the entire panel. Each respondent reviews and ap- 


proves the art work for its owm depiction in advance of final 


eee 


27/ POP's President and Chairman of the Board are former em- 
Ployees of a leading machine manufacturer. Before POP's for- 
mation, in 1968, each respondent, on an individual basis, 
negotiated for package depictions directly with the individual 
machine manufacturer, 
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production, not those of other respondents nor the entire panel 
proof. 

Beyond these considerations, the basic flaw in the 
theory that the panel constitutes a single advertisement is the 
premise that the respondents have some interest in depicting or 
promoting their competitors' brands, and, therefore, that they 
would undertake to sponsor a joint marketing activity. Yet it 
is plain that the respondents do not euvehase depictions on 


machine panels or anywhere else to promote "cigar-ttes" generally. 


Their objective is to promote their own specific brands. As a 


result, they have no incentive for, and an obvious incentive 


against, any common venture in which their own expenditures 


* 


would persuade the consumer to patronize a competing respondent's 
product. 


(2) The Staff's Theory Of Control Dis- 
regards Section G Of The Order, 
Which Exempts From The Reguirement 
Of A Warning Statement POS Pieces 
That Went To The Printer In Final 


Form Before July 14, 1972 
Section G was included in the Order to achieve two 


7 


objectives: First, to assure the respondents of adequate lead 
time to confo.m their advertising to the Order's requirements; 
and, second, to provide fo: POS materials and for certain other 
media that the Order would operate prospectively -- i.e., that 
the respondents would not be required to search out POS items 
long since placed in retail establishments and other points of 


purchase and to display a warning statement on them. Morcover, 
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the vast majority of point-of-sale promotional materials turn 
over in short periods, usually six weeks, and are then destroyed. 
These objectives were clearly understood by the Staff and the 
respondents during the negoviations,. 

Section G begins by stating the general principle 
that the Order "shall become effective sixty (60) days after 
it is finally issued" (i.e., May 30, 1972). It then provides 
a specific timetable for the Order's application to each of the 
aifferent advertising media which the Order covers. Subsec- 
tion (d) sets forth that timetable for POS items as follows: 

"The requirements of [the Order] shall 

not be applicable to. . . point-of-sale 

promotional materials . .. delivered in 

final form to the printer less than forty- 

five (45) days from the date this Order 

shall become effective" (i.e., July 14, 

1972). | bai) 

What this language provides is plain and what it does 
not provide is equally plain. It does not provide that POS 
pieces delivered to the printer in final form before July 14, 
19:2; have to contain a warning statement. Nor does it provide 
that only POS pieces del’ vered to the printer in final form 
between May 30 and July 14, 1972, but not those delivered »efore 
that period, are alone exempt from the coverage of the Order. 

What subsection (d) does provide, unambiguously, is 


that for POS items, the requirement uf a warning will apply 
prospectively, with only POS pieces delivered in final form to 


the printer after July 14, 1972, included in its coverage. 
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It is significant that when the drafters of Scction G 
desired the inciusion of a warning statement in advertising or 
promotional material in place betoue the Order, they expressed 
that goal in explicit language. Subsection (b) provides a 180-day 
lead period for billboards put into production before July 14, 
1972, but as to all billboards, requires the warning statement 
after that lead period has expired. Subsection (c) provides a 
similar lead period (140 days) for paperback book inserts and 
other non-POS items but, again, requires a warning statement 


on all such items once the lead period is over. The absence 


of a comparable requirement for POS items means that those 


items in place before the applicable date are exempt from carry- 
ing a warning statement. 


(3) The Respondents Do Not Exercise 
Control Over The Vending Machine 
Overator 


It is hard to fathom the Staff's meaning when it 
asserts that the resporment: “eontrol" the vending machine 
operator. 

| The sums which the respondents offer to vending ma- 
chine operators for column merchandise stocking are not indirect 
peyments for the display panels which their machines may in- 
clude. For it is clear that those "stocking" payments are 
strictly distributional in purpose. They are offered as an 


inducement for the operator to maintain the respondents’ brands 
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in his machine -- not as consideration for any cigarette 
package depictions on the machine wane 2 

Nor can the Staff mean that the respondents have 
some power over the body of the vending machine. It is clear 
that the body of the machine, as well as the merchandise 
stocked within it, is the property of the operator and that 
any tampering by the réspondents with the machine or its con- 
tents would be improper and illegal without the operator's 
consent. : 

Perhaps the Staff contends that "control" over the 
operator exists because of some "dependence" on the respondent 
which the operator has by virtue of a colum stocking contract 
with the respondent. Yet here, too, the Staff's theory is con- 
tradicted by the facts. The revenues which an operator derives 
from his stocking contracts are far too small to make the 
operator beholden to the respondent who pays them. Moreover, 
the competition among the respondents to induce operator par- 
ticipation in each respondent's stocking program is acute; the 


number of different brands available for stocking greatly 


28/ For exanple, it is significant that a respondent may inakke 
€ umn stocking payments to an operator even though the opera- 
tor's machine may not possess panels depicting a respondent's 
brands Frequently, the opposite may also be the case -- a 
machine panel may depict a respcendent's brands but the respon- 
dent will have ao stocking aay et with the machine 
operator. 


29/ A typical column seocking contract, for ns 8 a penny re- 
a year per machine. 


sult in the payment of $3 to 
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exceeds the number of colums contained in most vending ma- 
chines. For this reason, it is groundless to expect that a 
respondent can dictate the terms of a stocking contract to an 
operator and that the operator has no choice but to acquiesce. 

If an operator refused to display a warning statement 
o. the panel of his machine, there is no legal or informal 
sanction that, realistically, the respondent could impose on 
him. Given the absence of any sanction, the respondents -- 
under this Order or otherwise -- cannot possibly be responsible 
for the operator's failure to place a warning statement on his 
machine. 

B. Billboards 

The Staff position, if insisted upon, could make im- 
possible the continued use cf billboard advertising. Billboard 
advertising was recognized, and foreclosure of that medium was 
plainly not intended in the formulation of the specific provi- 
sions of Section D. - 

Section D of the Order specifically prescribes the 
size of the warning statement to be employed on billboards. 
For each of the standard sheet sizes for billboards, the section 
specifies that the size of the warning statement shall be "not 
less than" a specified height and that the remaining dimensions 
of the warning statement shall be proportionalized to those 


prescribed by SectZon C. | 


Seizing upon the phrase "not less than," the Staff 


suggests that the sizes for billboard warning statements 
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containcd in Section D do not control whether a billboard warn- 


ing statement complies with the Order. Even though the speci- 


fied sizes have been employed, the Staff argues that. the warning 
! 


statement must still be tested against some undefined clear 

and conspicuous standard. Measured against that notion -- 
whatever it may provide -- the Staff concludes that the vast 
majority of billboard warning statements must be deemed viola- 
tive of tne Order since they are not readily readable by drivers 
and passengers of passing automobiles. 

First of all, there is nothing in the Order to sug- 
gest a specific, objective test for "clear and conspicuous dis- 
closure" in some advertising media but an unspecified, amorphous, 
subjective test in others. Indeed, Section C of the Order is 
clear in stating that its definition of "clear and conspicuous 
disclosure" is not limited to that section but operates "for 


the purposes of this Order." Portions of Section D tie in with 


Section C. - 
By invoking a standard of clear and conspicuous dis- 
closure divorced from the Order's detailed specifications, the 
Staff's approach would defeat the cardinal objective that, from 
the very outset, the Order's negotiators agreed that it was de- 
signed to accomplish -- the particularization of clear and 
conspicuous disclosure into precise guidelines not subject to 


constant and continuing dispute and controversy. Significantly, 


during the negotiations, a provision containing exactly the 
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"catch-all" clear and conspicuous standard now advocated by 


the Staff was proposed and rejected. 


Any realistic understanding of billboard advertising, 
as recognized during the negotiations, must compre..end that 
each billboard may present an individual problem as to what 
can or cannot be seen on it under its particular sscuaaibiieiitt and 
conditions. Billboards are of varying sizes. They are placed, 
and often required by law to be erected, at varying distances 
from highways. They occasionally appear on the roof or sides 
of buildings. Some are painted and some are paper applied in 
so-called preprinted segmented sheets. 

Every billboard now contains a rectangle embodying 
the warning statement. It is an additional reminder of the now 
well-known warning statement appearing on every cigarette pack, 
on every carton, and in every cigarette advertisement. 

Second, the Staff's rationale for concluding that 
the warning statement on billboards is not clear and conspicuous 
-- that it is not readily discernible to. passing motorists -- 
was expressly repudiated by the Commission Staff members who 
negotiated the Order. ‘From the beginning of negotiations, the 
imponderables involved in viewing billboard advertising made 
4t possible that the warning statement might not be read by 


drivers and passengers of passing automobiles. It would be suf- 
ficient, it was emphasized repeatedly, if a pedestrian, walking 
directly in front of the billboard, could take note of the 


warning, statement. 
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To embody the agreed upon approach, the respondents 


prepared a mock-up billboard with a warning statement and ex- 
hibited it to the Staff. The Staff indicated that the warning 
statement on that mock-up was acceptable. The specifications 
for the warning statement on the mock-up duplicate precisely 
the specifications for billboards that are now ‘ttontiuined in 
Section D of the order. 2” 

Once again, it is imperative that this Order be in- 
terpreted as it was written and as it was understood by those 
who negotiated it -- not as the Compliance Staff, two years 
later, believes it should have been written. Measured ageinst 
the agreed language and the intent of the Order, the presenta- 
tion of the warning statement on billboards is beyond challenge 
in compliance. 

C. Point-Of-Sale Materials 

The staff asserts that a number of the respondents! 

POS pieces contain a smaller warning statement th 2a the Order 


31/ 


requires, 


30/ The mock-up was of a 30-sheet billboard. The lettering 

of the warning statement was two inches in height. Section D 
provides that "On billboards of a size 24-sheets and larger, 

the type size of the warning statement shall be not less than 
two inches in height." 


31/ The Staff has declined to identify or to quantify the 
number of POS pieces that it believes fall into this category. 
It has, however, indicated various percentages -- anywhere 
from 0 to 50% -- representing the share of each individual 
respondent's POS pieces that, as viewed by the Staff, purportedly 
contain a warning statement that is too small. 
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As the Staff evidently recognizes, Section E of the 


Order requires that the size of the warning statement on a 


POS piece must be determined by "proportionalizing" the "ad- 


vertising display area" of that piece to the basic advertise- 


ment sizes prescribed by Section C. For example, a POS piece 


whose “advertising display area" was 50 square inches would, 


under Section C, require a 10-point warning statement. The 


Staff's quarrel with the respondents centers on some of the 


respondents' methods of measuring the “advertising display 


area." 


First, the Staff suggests, on racks for the counter 


or floor display of merchandise, the respondents have excluded 


from the "advertising display area" the merchandise stocking 


area occupied by stacked up cigarette packs and cartons. And, 


second, the Staff suggests, the respondents also have excluded 


from the "advertising display area" all space which is not 


used expressly for cigarette advertising. That space would 


include a nonadvertising functional surface used, for example, 
2 . 


as a plastic change mat by the retailer, and surfaces contain- 


ing noncigarette advertising copy -- for example, the message 


"Come Again" or "Thank You. 


32/ Exhibit N is an example of such a change mat.- 


33/ Exhibit O is an example of a POS piece with the message 
Thank You." 
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The Staff's contention might have.some force if the 
Commission had specified the overall surface area of the POS 
piece as the basis for determining the proper size warning 
statement. The specific test selected, however, was the "ad- 
vertising display area." Apart from whether large POS pieces 
may attract the purchaser's attention, the criterion under 
the Order is the area occupied by cigarette advertising. That 
‘area cannot comprehend space employed for noncigarette ad- 
vertising purposes -- whether those purposes are to provide 
merchandise stocking, to provide a convenient surface to assist 
the retailer in conducting his change transactions, or to con- 
vey, on the retailer's behalf, a message of thanks to the 
purchaser for patronizing his establishment. 

where is a further flaw in the Staff's position that 
merchandise stocking racks for the counter or floor display of 
stocks have been diuproperly measured. Cigarette packages and 
cartons are already required to display the Surgeon General's 
warning by the Public Health Cigarette Smo..ing Act of 1969. 
The Staff ignores the Act, and the warning it mandates, by 
making the area occupied by packs and cartons the basis for 
an additional warning -- this time in the merchandise stocking 
stacks in which packs and cartons are placed. 

Had any of these minor questions been initially pre- 
sented, these unquantified Staff assertions about POS material 
might have been discussed in 1971. But the key criteria -- 


a > 368 
Attachment A~-Statement 


~43- 


that point-of-sale items under 36 square inches were not to 
be covered and, specifically, that the controlling measurement 
would be the “advertising display area" -- were fully discussed 
anc canvassed in the negotiations of the Consent Order. Uni- 
lateral and belated new interpretations cannot be justified. 
Nor can they be made the basis for generalized charges of 
noncompliance in this particular area, 

Finally, it is important to remember that the 
puted issue as to the vast majority of these POS pieces 
whether a warning statement is present but whether that 


ing statement is sufficiently large. To set that issve 


proper perspective, we emphasize that, even were the Staff's 


new theories correct, it would be necessary to increase the 
warning statement size on the POS pieces in question no more 
than four points. Considering that a point is equal to 1/72 
of an inch, it is questionable how important the asserted dif- 
ferences are to be regarded. 

The Staff refused to discuss our suggestions for 
future compliance which would have eliminated asa of these in- 
significant objections. ‘See Exhibit A, pp. 35-36. 

D. Typography 

For each of the four basic categories of advertise- 
ments, Section C of the Order spells out the eeaidsite dimen- 
sions of the hcalth warning statement -- the style and size of 


the type, the spacing or "le2ding" between the two lines of 
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type, and the positioning of the ruled rectangle surrounding 
the text. Since June of 1972, the respondents have employed 
a "Standard Acctate" or transparent overlay to govern their 
compliance with Section 0 

The Staff now asserts that this Standard Acetate de- 
parts from Section C in two respects: First, the "leading" 
between its two lines is said to be smaller than C.2 requires. 
‘This is so, contends the Staff, because the prescribed distance 
between the two lines -- the "x-height" or lower case height 
of the particular type size employed -- has not been measured 
from the "shoulders" of each line of type. And, second, the 
vertical. "spacing" between the "type block" and the ruled 
rectangle is said to be smaller than C.4 requires. The Staff 
urges, as a result of its allegation, that every advertisement 
and point-of-sale item over the past two and a half years was 
in ¥iexatson -- and massive penalties can be demanded -- because 
the prescribed spacing -- the particular type size employed 
less two points ~- has not been measured from the "shoulders" 


of each line of type. 


34/ The Standard Acetate is submitted as Exhibit P. The il- 
lustrative advertisements submitted with the Compliance Reports, 
and which were before the Commission when it made its repre- 
‘entations to Congress in 1972 and again in 1973, were based 
upon the Standard Acetate and embodied the respondents! in- 
terpretation of the Order's requirements as to typography. 
Similarly, the thousands of advertisements appearing nationally 
and locally through 1973 embodied the same interpretations. 
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To illustrate its contentions, the Staff has prepared 
what it terms its "Literal" -- a typesetting of the warning 
statement that embodies its notion of the requirements of Sec- 
tion ¢ 3 The respondents, in turn, developed their Literal, 
which is a strict interpretation of Section C and, in addition, 
illustrates that the ind.stry "Standard Acetate" is a sub- 
stantially more generous rendition of the warning statement 
thar. Section C CP 

(1) The Staff's "Literal" Is Not A 

More Noticeable Rendition Of The 
Warning Statement Than The 
Industry Standard 

Before indicating why we insist our typographical 
interpretation of C.2 and C.4 must prevail, we think it instruc- 
tive to compare these three typesettings -- the "Industry 
Standard" ana the two Literals -- in order to show how incon- 
sequential their differences are in fact. 

‘First, as Exhibit S demonstrates, the differences 
between the Staff's and the industry's methods for measuring 
leading and spacing between the lines are mi: :iscule and in no 
case exceed more than six or seven points. (A point is equiva- 
lent to 1/72 of an inch.) 

Second, leading and spacing do not affect the width 


of the warning rectangle and, indeed, in the 10 and 12 point 


35/ The Staff's "Literal" is submitted as Exhibit Q. 
36/ The Industry Literal is submitted as Exhibit R. 
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sizes, the Industry Standard is wider than the Staff Literal 
by 9 and 3 points, respectively. Moreover, looking beyond the 
width and depth of the warning rectangle to its overall area, 
it becomes evident that the Industry Standard and the Staff 
Literal are virtually indistinguishable. Exhibit T illustraies 
this vital point. | 

Third, the way in which the text within *the rectangle 
is set by the spacing between letters and words is surely far 
more important in arresting the reader's attentior than the 
dimension of the rectangle. Section C is silent on this criti- 
cal subject, thus permitting the respondents, had they so de- 
sired, to compress the words and letters of the warning to 
what is known to typographers as a compact "standard setting." 

The Industry Literal was developed to achieve that 
standard setting. The contrast between it and the Industry ’ 
Standard reveals the more generous -- aa hence more readable -- 
spacing of the warning statement text that the industry has 
elected to emplcy. 

The ultimate question, of course, is whether, con- 
fronted with advertisements using these three typesettings, the 
ordinary reader can perceive any significant difference. Ex- 
hibit U permits this comparison readily to be made. It demon- 
strates that, regardl-ss of ‘hich typesetting is employed, the 


warning statement will be equally noticeable to the reader. 
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(2) The Staff's Position Cannot Be 
Sustained By The Language Of 
The Order 


(a) Leading. Section C.2 of the Order governs lead- 
In pertinent part, it provides: 
"The warning statement shall be set in 

two horizontal lines .. . separated by 

Leading equivalent to the lower case 'x- 

height,' excluding the ascending and 

descending | letters of the particular 

type-size." 

"Lower case x-height" is a conventional ani precise 
concept to a typographer: it denotes the height of the lower 
case letter "x" as it appears in the particular style and size 
of type employed. The following phrase -- “excluding the 


ascending and descending letters" -- plainly directs that "“as- 


cending and descending letters" be "excluded" in measuring the 


distance between each line of type where the prescribed leading 
is to be positioned. Thus, as C.2 must be read, measuring 
from the base line of the top line of text to the x-height of 
the lower line (i.e., “excluding the ascending and descending 
letters"), there must be spacing equal to the "lower case x- 
height" for the particular type size employed. 

The Order's directions for positioning the leading 
are precisely illustrated by our Literal. It is notable that, 
for each type size, the Industry Standard employs more generous 
leading than this formula requires. On the other hand, the 
Staff "Literal" erroneous sly changes the word "excluding" in the 


phrase “excluding the ascending and descending letters" to 
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the word "including" and thus completely igmores the clear 


meaning of the requirement. 


(b) Spacing to the rule. The spacing between the 


warning statement text and the ruled rectangle is governed by 
c.4 which, in pertinent part, provides as follows: 


"The size of the rectangle shall be de- 
termined by providing at both ends and 

at both top and bottom a space between 

the type block and the Enclosing rule 

not Iess than the following spaces: 
where 10-point type is used in the waining 
statement, the rule shall be 8-points away 
from the type block; where 12-point type 
is used in the warning statement, the 

rule shall be 10-points away from the type 
block; where 14-point type is used in the 
warning statement, the rule shall be 12- 
points away from the type block; and where 
16-point type is used in the warning 
statement, the rule shall be 14-points 
away from the type block" (emphasis 
added). 


Under C.4, then, it is from the "type biock" “hat the 
prescribed distances to the rule must be measured. Since "type 
block" is not a conventional concept within the printing trade, 
its import must be derived by looking elsewhere within Section 
C -- specifically to C.2, which addresses the analogous problem 
of the "leading," or spacing, between the two lines of the 
warning statement. 7 
C.2 measures leading from the base line of the top 


line -- i.e., excluding the descending letters -- and from the 


x-height of the 1 ttom line -- i.e., excluding the ascending 


letters. Consistency with that language requires that the 
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"type block" of the warning statement likewise be defined by 
the x-height of the top line of text and the base line of its 
bottom line. 

Our literal was prepared to embody this definition 
of type block. In this respect, too, the specifications of 
the Industry Standard Acetate are more generous than the 
Order reouires; both the lower and upper spacing to the rule 


in the Standard is larger than the spacing in our Literal. 


(3) The Compliance Staff's Position 
Cannot Be Reconciled With The 


Negotiations Of The Order 
On November 12, 1971, at a critical jvncture in the 


negotiations of the Order, the Staff presented to the furl 


Commission six "mock-up advertisements": on which the warning 


statement in its rectangle had been superimposed. Those mock- 


ups are important in discerning the i. vent of the Order as 
accepted by the Commission, largely because they demonstrate 
that an agreement between the Staff and the respondents had 
been reached. It is therefore significant that, with minuscule 
variation, the mock-ups illustrating the 10-, 12-, and 14-pt. 
warning statements vindicate our position on leading and spac- 
ing to the rule. To demonstrate this point, we have attached 
as Exhib’t V the mock-up illustrating the 14-pt. warning state- 


ment. (We present this exhibit by way of illustration, and 
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reserve all rights of legal privilege as‘to co¢counsel's filcs 
reiating to the negotiation of the Order.) 


(4) The ».°ography On Adve.tisements 


In ‘° 2 Compliance Reports And Na- 
ee ‘nd Local Advertisements 
Thi 7? Past Conforms To The 


Inds try Intervretation 


It .s wevth emphasizing, once again, that the Staff 
assertions v) graphy are not only belatedly advanced, and 
insignific.~. erms of the Order, but are also in conflict 


with what was beYroxe the Commission when it advised these re- 


spondents and publicly announced that they were in compliance 
in its Reports to Congress in 1972 and 1973. Those facts must 
be viewed against the present Staff position that its method 
of measuring typography is the basis for its insistence that 
there exists vast civil penalty liabili* ° across-the-board on 
every advertisement. As noted, here again, the Staff has re- 
fused to discuss our suggestions for accommodation in future 
compliance. 
E. Shrinkage 

Yoere are over a thousand daily newspapers published 
in the United States. Their printing plants and production 
techniques vary from almost archaic (hot metal, even flat bed) 
composition and printing to the most modern methods (photo- 
graphic plating, offset printing, rotogravure, and other rapidly 
developing new techniques). The furnishing of advertising 
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materials (mats, plates, Scotch prints, and Repro Proofs) 
from which cach of these newspapers prepares its press mate- 
rials is a highly complicated operation. In addition, there 
are y ried forms of preprinted newspaper stock (Spectacolor 
and Hi-Fi). 

From the outset of the negotiations, it was under- 
stood that respondents! responsibility for compliance would 
embrace only the materials which they prepared and against which 
their compliance could realistically be measured. As the ne- 
gotiators recognized and as Section C.8 of the Order indicates, 


they have no control over the production processes in the pub- 


lication of newspapers or of magazines. 


The subject:of "shrinkage" in newspaper printing was 
never mentioned during the negotiations. It was unknovm to 
the negotiators of the Order. Indeed, co-counsel never heard 
of newspaper ahessibles until the spring of 1974. 

Nevertheless, throughout the present investigation, 
the new Staff theory has been that -‘espondents could control 
newspaper printing methods and hence the varying shrinkage 
practices to which large and small newspapers, for economic 
reasons, have been compelled to resort increasingly during the 
past two and a half years. It is asserted that the “shrinkage" 
by newspapers in their printing has resulted in violations by 
respondents. Of course, neither newspapers nor waxantnes are 


respondents under the Order. 
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The economic pressures upon the newspaper industry 
that engender this problem are continuing. (See, e.g., Exhibit 
W.) An understanding of practices in newspaper production as 
it relates to this Order therefore requires a brief exposition. 

In recent years, the major item in a newspaper's 
budget -- newsprint -- has undergone a series of dramatic and 
frequent increases in cost. To avoid burdening their readers 
and their advertisers with that increase, the newspapers have 


scugl.4. many mechanisms for conserving newsprint. One such 


mechanism, facilitated by changes in newspaper technology, has 


been ir.’:ntional shrinkage -- the photographic compression of 


the pr “ed newspaper copy by the newspaper's composing staff 
into a smaller area which will occupy a narrower, and hence 
cheaper, roll of newsprint. 

Because of shrinkage, the warning statement, along 
with all other newspaper copy, has been slightly reduced in 
size. This reduction has occurred even though the production 
materials furnished to the newspapers by the respondents have 
been prepared in complete conformity to the Order. While the 
Gegree of shrinkage has fluctuated and continues to change from 
day to day and from newspaper to newspaper, on the average it 


has slightly contractedgthe width of each newspaper page and 


37/ Between 1972 and 1974, newsprint has increased from $165 
to $220 a ton. It is now reported to be over $250 ver ton. In 
1974, ten and a quarter million tons were used in newspapers. 
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depending upon the size of the newspaper advertisement has 


also — the warning statement, principally in its 


width. $Readability of the warning statement has not been 
impaired. 

Not surprisingly, the most severe shrinkage has oc- 
curred in the ethnic press. Ethnic newspapers are subject to 
the most acute economic stresses and therefore are most pressed 
to compensate for the rising cost of newsprint. 

As we understand its position, the Staff asserts that, 
because of shrinkage, two waulations of the Order have occurred 
in newspaper advertisements. First, the warning statement has 
not "appeared" in Univers 47 type style, as C.3 requires. And, 
second, the warning statement has not "appeared" in the requisite 
type sizes that C.3 specifies for the four basic size categories 
of advertisements. The Staff would make these minor deviations 
in newspaper printing chargeable to the respondents even though 
no act committed by the respondents has caused them. 

During the negotiations of the Order, the respondents’ 
negotiators and the Staff never discussed shrinkage nor were 
those negotiators when wee of its existence. As a result, 
there is no provision of the Order that speaks directly to the 
38 Horizontally, the warning statement has on the average 
been reduced by 0.164 inches for the 10-pt. size, 0.184 inches 
for the 12-pt. size, 0.213 inches for the 14-pt. size, and 
0.225 inches for the 16-pt. size. Vertically, the average 
reduction has been cven smaller -- 0.CO0Q9 inches for the 10- 


pt. size, 0.011 inches for the 12-pt. size, 0.013 incnes for 
the 14-pt. size, and 0.014 inches for the 16-pt. size. 
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subject. Neverthcless, under the general principles which 
the Order sets forth, the ecepemthans of shrinkage by news- 
papers cannot be considered the responsibility of the respon- 
dents. | 

(1) Section C Of The Order Governs The 


Warning Statement As It Is Presented 
In The Respondents! Production Mate- 


rials, Not As Newspaners Print It 
The language of Section C is consistently phrased to 
govern the warning statement as it must be typeset and not as 
it is to appear on the printed ae C.2 prescribes that "the 
warning statement shall be set in two horizontal lines"; C.3 
specifies "the type size to be siniiuaiae tae provides iy 
the "warning statement shall be set in a ruled ait eee 
(Emphasis added.) 
Looking beyond the language of these provisio:.s to 
the realities of the newspaper production process, it is im- 


perative that the responsibility of the respondents end when 


production materials pass out of _their hands. It is impossible 


a 


39/ one respect, type style, Section C.2 is phrased in 
terms si now the "warning Statement . . . shall appear." Yet, 
in the - next sentence, C.2 reverts to a specification of 
the "ty. size to be employed" by respondents. This change 


in emphucis, in so carefully drafted an order, can hardly be 
considered inconsequential. : 


40 / The term “type size" is significant only in the context 
or the typesetting phase of the reproduction process. It de- 


notes not the height of a character as it appears on the printed 


page but rather the height of the type slug, the block on which 
the characters are mounted and which a typographer uses to 
typeset text. : 


A 
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for the respondents or their advertising agencies to foresee, 
let alone control, the many modifications in printing which 
can occur @s production materials are transformed into the 
final printed page. For exiles in aidition to shrinkage, it 
is not unknown for a newspaper in its printing to blur the 
warning statement text or the ruled rectangle surrounding it. 
No degree of diligence that th: respondents might exercise could 
prevent these irregularities from occurring: 
| During the negotiations of the Order, both the respon- 
dents and the Commission Staff recognized ~**at the respondents 
lacked the ability to control the production p.e:*tices of pub- 
lications and that therefore deviations in the appearance of 
the warning statement: due to those prectices ~‘ould not be 


chargeable to the respondents. As a result of that recognition, 


the negotiators drafted Section C.8 of the Order, which pro- 


vides that: 


"Blurring or illegibility of the warning 
statement in its rectangle occurring for 
reasons beyond the ccntrol of the respon- 
dents shall not be in violation of this 
Order." 


It is clear that other irregularities such as shrinkage are 
comprehended by the same realistic principle as well. 


¢ 

(2) If Section C Is Construed to 
Govern The Warning Statement As 
It Is Printed On The Newspaper 
Page, Compliance With It. Is Im- 


possible 


It is clear to us that a respondent will be relieved 


from obligations under a Commission order that are impossible 
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to fulfill. We can conceive of no violations of a Commission 

order more clearly beyond a respondent's power to prevent 

than those violations that are said to result from shrinkage. 
As we have pointed out, the degree of newspaper 

shrinkage is not a constant. It varies from day to day and 

from newspaper to newspaper in response to such factors as the 


supply and price of newsprint, the economic stresses a par- 


ticular newspaper is experiencing, and the production techniques 


the newspaper is in a position to employ or to its ability to 
capitalize new equipment. Moreover, because intentional 
shrinkage is so recent a practice eas well as because it fluctu- 
ates sc frequently, there is no current and widely available 
source from which reliable information about it can be derived. 
(See Exhibit W.) 

For these reasons, there is no way that the respon- 
dents could prepare production materials that, after shrinkage, 
would completely guarantee the appearance of the warning state- 
ment in the exact type sizes specified by C.3 of the Order. 

Moreover, because shrinkage almost uniformly is more 
acut« horizontally than vertically, some slight distortion in 
the type style in which the warning statement appears is like- 
wise unavoidable. As a result, it is impossible to prepare 
newspaper production materials which, after shrinkage, would 
completely guarantee the appearance of the warning statement 


minutely matching the typographical font characters of the 
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Univers 47 type style in which production materials are pre- 


pared by the respondents in compliance with the Order. 

A rigid insistence that all newspaper advertisements 

appear as printed precisely as prescribed in C.3 could result 
in the diminution of much of the respondents' newspaper ad- 
vertising. That prospect was clearly not contemplated by the 
drafters of the Order, and would, moreover, be certain to in- 
flict substantial economic loss on the newspaper industry. 
Such loss would be most pronounced for ethnic newspapers. The 
implications of the Staff position for these newspapers need 
no elaboration. 

(3) Shrinkage Has Not Impaired The 

Prominence And Legibility of 
The Warning Statement 

First, the most prevalent, and most acute, form of 
shrinkage has been horizontal, not As Hence, shrinkage 
has had little, if any, effect on the vertical type size in 
which the warning statement appears. 

Second, as \‘e have developed, the peanendante Stan- 
dard Acetate employs & generous spacing of the words and letters 
of the warning statement. As a result, horizontal shrinkage of 
the statement has reduced it in width only to a minuscule 


degree. 


Aly For example, in 60% of the newspaper’advertisements we have 
examined, there was no shrinkage whatever in the depth of the 
warning statement. 
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Finally, and most iinportant, shrinkage reduces the 
entire advertisement to the exact degree that it reduces the 
size of the warning statement. The relative prominence of the 
warning statement within the advertisement has remained un- 
diminished. 

Foreign Language Warning Statement 

On Auapey 9, 1973, the Commission published in the 
Federal neatetes” an "Enforcement Policy Statement" announcing 
that, in previously issued Commission orders requiring "'clear 
and conspicuous Aisclosure! of certain information, that dis- 
closure must be in the same language as that principally used 
in the advertibenents eke sales materials involved." Shortly 
thereafter, the Staff approached the respondents to request 
that they prepare a Spanish version of the warning statement 
for use in Spanish language advertisements. The respondents 
acceded to that request. By December 10, 1973, the respondents 
had been recommended a Spanish translation, prepared by a 
university language expert, and, some time thereafter, that 
warning statement began appearing in Spanish in Spanish language 


advertisements. 


The respondents' efforts to employ a foreign language 


warning statement in their foreign language advertising were 
recognized by the Commission in its 1973 Report to Coogress 


where the Commission said: 


42/38 ¥ed. Reg. 21494-95, 
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"The Commission has received assurances 

from the cigarette advertisers that 

warning statements required by those 

conse..t orders will be in the language 

principally used in each cigarette ad- 

vertisement" (p. 6). 

The Staff now insists that all foreign language ad- 
vertisements containing an English language warning statement 
published since the Commission's "Enforcement Policy Statement" 
are in violation of the Order. It further maintains that all 
advertisements containing Spanish warning statements constitute 
violations because their translation of the warning is incor- 


rect as to two words. 


We know of no legal principle which permits the Com- 


mission, acting unilaterally, to amend the terms of an Order 


that has resulted from the consent of the respondents and the 
Commission. Therefore, any requirement that the respondents 
use a foreign language warning statement can derive only from 
the provisions of the Order. 

Fairly read, the-Crdcer cortains no such provision. 
If anything, it compels the respondents to present the warning 
statement coe in the English language. Section C.1 requires 
that "The language of the warning statement shell be precisely 
as prescribed by Congress in Section 4 of the Public Health 
Cigarette Smoking Act of 1969" (emphasis added). Since Section 
4 of the Act presents the warning statement in the English 
language, it is clear that the respondents are directed to do 


likewise. 
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Since the Order does not require a foreign language 
warning statement, a fortiori it cannot require any particular 
translation when the respondents voluntarily agree to use a 
foreign language warning statement. There is therefore no 
basis under the Order for asserting past violation. 

Nevertheless, respondents have repeatedly made it 
clear to the Staff that they are not unwilling, as part of any 
overall determination for the future, eidontass ie to agree that 
the warning statement in foreign language newspapers will ap- 
pear in the language principally employed in a reasonable 


translation determined by independent experts. 


IV 
Recommendations | 

First, respondents respectfully submit to the Com- 
mission that there is no basis for een eer ee charges of 
nencompliance. The new and strained Staff interpretations of 
the Order on which it predicates its across-the-board charges 
of noncompliance, cannot be sustainel. They inescapably cast 
doubt upon the good faith of the Commission in issuing the 
Consent Orders. They fly in the face of the negotiations for 
this Consent Order. They conflict with what was presented to 
the Commission in the Compliance Reports in 1972. They repudi- 
ate che public representations of the Commission to Congress 
both in 1972 and 1973. Up to this point, there has been no 


indication from the Commission that the now suggested basic 
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differences in interpretation of the Consent Order existed, 
or that it has been dissatisfied with rtspondents' compliance. 
Even if forthright particularization by the Staff of specific 
violations is forthcoming, respondents will not initially agree 
to the payment of generalized massive penalties. Their only 
recourse is to energetic and extensive defense in the courts. 

Second, precise agreement as to what will constitute 
compliance in the future is paramount and patently fair. The 
importance of these questicns to this entire industry and the 
magnitude of the advertising concerned needs no further elabora- 
tion. The new Staff theories, if followed in full, could 
diminish much newspaper and virtually all billboarr edvertising. 


Both the economic consequences and public implications of these 


results cannot be countenanced. Nor can these respondents 


fairly be put at legal risk while the newly developed differences 
of interpretation or this inescapably complex Consent Order are 
being litigated. 

Respondents insist, and tan demonstrate, that there 
has been substantial compliance. Respondents have suggested 
that as to the future there can be agreed upon refinements in 
the presentation of the warning statement under the Order. The 
Staff interpretation as to billboards virtually forecloses tnat 
possibility. Respondents have advanced their suggestions to 
the Staff. Discussion of them has been foreclosed absent the 
respondents coming forward with large sums and conceding the 


existence of extensive and unspecified past violations. 
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Third, resolution of the questions raised oy this 
prolonged and extensive, as well as costly, investigation re- 
quires that the Commission return it to the Staff. Future 
compliance can then be discussed. If an accord can be reached 
on future compliance, then an appropriate disposition of any 
charges of a:leged noncompliance can also be discussed. 

As the courts have determined in crystal clear fashion, 
‘the Federal Trade Commission Act not a revenue-raising or 
penal measure. Administrative penalty actions repudiating 
public agency announcements, upon which respondents have fairly 
relied, are not judicially .ccepted (supra, pp. 7-8). Com- 
pliance procedures should seek conformance with Commission 
orders -- particularly a Consent Order of the industrywide scope, 


media importance, and complexity of this Order. 


Respectfully submitted, 


Kh. Xw—e -> 
% Horace R. Kornegay 
WM Yo rae Li 


. H. Thomas Auster 


Counse 
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Exhibit 
__ No. Description 


The Aide Memoire 


The Order 


A copy of the letter sent by the Commission to 
each of the respondents advising them that their 
compliance reports had been accepted 


D Exhibit attached to the Brown & Williamson compli- 
ance report -- illustrating, in the form of a tini 


roof of an entire billboard, the size of warninz 
statement employed in Dillooarad advertising 


E Exverpt from the text of the Philip Morris compli- 


ance report -- indicating that POS items, delivered 
in finel form to the printer before July 14, 19/e, 


were exempt frem carrying a warning statement 


F Exhibit from the Liggett & Myers compliance report 
~~ displaying the typesetting of the warning state- 
ment embodied in the Standard Acetate 


Exhibit from the Lorillard compliance report -- 


a_ tear sheet of a newspaper advertisement revealing 
the existence of shrinkage 


H Internal dGccuments from the American Brands, Brown 
& Williamson, Lorillard, and Liggett & Myers com- 
pany files, submitted to the Staff during this 


investigation -- indicating the respondents' ef- 
forts to acquaint their employees with the require- 
ments of the Order 
€ 
I Internal documents from the. Philip Morris, R.J. 


Reynolds, and Lorillard company files, submitted to 
the Staff during this investigation -- Indicating 


the respondents' procedures for insuring compliance 


J Internal documents from the American Brands company 
file, submitted to the Staff during this investi- 


gation -- indicating the respondents' efforts to 
destroy pre-Order acvertising Materials to avoid 


their accidental use 
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K Internal documents from the American Brands and 
R.J. Reynolds company fiies, submitted to the Staff 
during this investigation -- indicating the re- 
spondents' efforts to inform publications of the 
reguirements of the Order 


Internal documents from the R.J. Reynolds company 
files, submitted to the Staff during this investi- 
gation -- indicating the respondents' efforts to 
insure that errors by publications would not recur 


A photographic reproduction of one or more vending 
machine advertising display panels on the machine front 


A Salem piastic change mat -~ illustrating a nonad- 
vertising, functional POS surface (see enclosed envelop. 


A Camel POS piece -- illustrating ¢ POS piece with 
noncigarette advertising copy (see enclosed envelope) 


Industry Standard Acetate 

The Staff Literal 

The Industry Literal 

Comparison between the leading and the spacing to 
the rule for the Industry Standard and the Svaff 
Literal 


Comparison between the total area of the Standard 
and the two Literals 


Mock-up advertisements «'lustrating Industry Literal. 
Industry  taxdard, ane staff Literal 


Mock-up advertisemer.ts of a 14-pt. warning statement 
submitted to the Commission during the negotiation 
of the Order 


Advertising Age article, indicating fluctuations 
in shrinkage 
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COVINGTON & BURLING 
GBS SIXTEENTH STREET. N. W. 


JON G Laven 


Ww C#HOLAY HONEA. A. 
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Gaokte tate” January 16, 1975 


J. Thomas Rosch, Esquire 
Director 

Bureau of Consumer Protection 
Federal Trade Commission 
Washington, D.C. 20580 


Rosch: 


Dear Mr. 


We have prepared the enclosed Aide Memoire in 
the hope of saving time at the scheduled discussion on 
January 20th of possible settlement of the issues raised 
durin the past eight months in the investigation of as- 
sert:c -iclations of the Consent Orders in Docket, Nos. 
C-21. ' through C-2185, and “acilitating your consideration 
of the respective pusitions of the Compliance Staff and the 
respondents, along with our suggestions for resolution of 
some of these issues. ~ 


This presentation, with the accompanying illustra- 
tive Exhibits, may be read in a reasonable time. You may 
have an opportunity to examine it prior to our meeting. 


Almost needless to say, this examination of the 
advertising and promotional materials of six major cigarette 
manufacturers, over a period of eighteen months since the 
various provisions of the Order became operative, involves 
an inescapabiy complex situation. 


The investigation encompassed some thousands of 
advertisements and point-of-sale materials. As co-counsel 

for the six companies, both Mr. Korneyay and J have endeavored 
to facilitate tiic investigation and to minimize the time and 
resources that had to be deployed by both the Commission 
Staff and the respondents. Nevertheless, the investigation 
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COVINGTON & BURLING 


J. Thomas Rosch, Esquire 
January 16, 1975 
Page Two 


has involved costs to these six ‘respondents of over some 
$500,000. 


As you may readily discern from our presentation, 
the respondents must in any overall settlement know where 
they stand and what will constitute agreed upon compliance 
in the future. That is the paramount initial area of settle- 
ment discussion that must be resolved because hundreds of 
millions of dollars of future advertising and )romotional 
materials are concerned along with potential civil penalties 
once the Commission has notified the POSE REASHES of its 
views as to these points at issue. 


It must be understood that in presenting this Aide 
Memoire' as background for your consideration of any overall 
settlement proposals, no statements made in it can be taken 
as admissions of any violation by any respondent or as admis- 
sions as to any specific facts in the event that settlement 
negotiations do not turn out to be successful and inescapably 
massive compliance litigation might be instituted. The Aide 
Memoire has been prepared solely for discussions of settle- 
ment. It is not the report we would submit to the Commission 
to accompany any Staff report in the event that settlement 
discussions are unsuccessful and any: recommendation for civil 
penalty actions is presented. 


Qn January 15, 1975, Mr. Kornegay and I had a 
prelimir’.«y discussion with Messrs, Meyer, Boyle, and Koman 
of the Lompliance Staff as to the positions taken by each 
side and the suggestions advanced and sought for the purpose 
of initially determining what would be acceptable compliance 
in the future. 


We are providing a copy of the Aide Memoire to 
Mr. Meyer in advance of the meeting. 


Very truly yours, 


Sr Ps aie 
PA BA VE 


encis 
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Areas To Be Negotiated For Future Comoliance 
- And Settlcment Or Pending Investigation 


The Consent Order And The Compliance Investigation 


Fo: ee a eS ck a a oe eae ee gl ie og 
A. The Staff's Literal Is Not A More 
Noticeable Rendition Of The Warning 
Stetement Than The Industry Standard 


The Staff's Position Cannot Be 
Sustained By The Language Of 
The Order . yaa a ee me te 


C3) Teedingic es ; 
(2) Spacing to the rule .. 


The Compliance Staff Position 
Cannot Be Reconciled With The 
Negotiations Of The Order... « 


D. Recommendations For Settlement And 
* «Future Compliance As To Typography 


Il . shr inkage oo ea ee ee? Sa a a OE ORS Se 


Section C Of The Order Governs The 
Warning Statement As It Is Presented 
In The Respondents! Production Materi- 
als, Not As Newspapers Print It... . 


If Section C Is Construed To Govern 

The Warning Statement As It Appears 

On The Newspaper Page, Compliance 

With It Is Impossible ....+«e¢+«+e«4-ee-e 


Shrinkage Has Not Impaired The Prominence 
And Legibility Of The Warning Statement . 


Recommendations For Settlement And 
Future Compliance As To Newspaper Shrinkage 


XII. 


Vv. 


oe 
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Vending Machines e . . « . . e ro ra . ” a e e * 7 

A. Each Vending Machine Panel Contai:s Four 
Separate Advertisements, Each Of Which Is 
Entitled To Section E's Exemption For POS 
Pieces Smaller Than 36 Square Inches In 
RGvervGaHins. .. 6): a eos ewe 4 Oe 6 ee eee 

B. The Staff's Theory Of Control Disregards 
Section G Of The Order, Which Exempts 
From The Requirement Of A Warning Stetve- 
ment POS Pieces That Went To The Printer 
In Final Form Before July 14, 1972 .... 


C. The Respondents Do Not Exercise 


Control Over.The Vending Operators .... 


D. Settlement Of issues As To Vending Machines 
POS 7 eo e + e se e \ ae - . o o * e a es « e e . » . 


A. Recommendations }::r Future Compliance And 
Settlement As To “.int--Of-Sale Materials . 


Billboards . a = - & : , e 7 e e e e * e ” a e oo e 


A. Recommendations For Future Compliance And 
Settlement With Respect To Billboards ... 


Foreign Language Warning Statement . ....«« « 


Pare 


23 


26 
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* January 15, 1975 | 


AIDE MEMOIRE 


LS A <—-—s 


It is the purpose of this Aide Memoire to provide 


essential data on the six basic areas of purported violation 


of the Consent Order, — 


Resolution and settlement of these areas for the futi 


is essential. No possible settlement of differences as to 


‘what the Order means--or what constituted compliance with it 


in the past--wiil serve any useful purpose for the Commission 


or the respondents unless what is to be required in the future 


‘is precisely determined, 


Hundreds of millions of dollars of advertising and 


promotional materials, both past and future, are involved. 


Twenty-two tobacco growing states and 700,000 individuals em- 


ployed in growing, and in manufacturing cigarettes, apart 


from those in distribution, are concerned. 


The Compliance Staff asserts six basic interpretations 


© of the Consent Order which, in their view, yield past viola- 


tions. and control future compliance on all advertising of 


cigarettes. ; 


Th. respondents insist that these interpretations are 


unwarranted, conflict with the explicit language of the Order, 
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distort what was agreed upon in its negotiations with the 
Commission, contradict the public statements of the Commis- 
sion to Gonarena about compliance, and were and are impos- 
sible of realistic application. ay , 
Any feasible settlement necessitates that these issues 

be understood and that there be complete and precise agreement 
as to what will be future compliance. 

| Settlement can, on some-points, offer possibilities 
of accommodation for the future. But any realistic approach 
necessitates that on these basic issues of interpretation theré 
be initial agreement. . 

In this Aide Memoire there is presented a brief sum- 
mary of the negotiations for the Order and a presentation of 
the Staff position on these six basic and controlling questions 
with the respondents! opposing positions. There is also indi- 
cated some possible ncevwiodatsone and changes for the future 
which co-ccansel, representing the six respondents, are pre- 
pared to recommend with confidence of their being accepted. 

We do not in this memorandum elaborate legal principles 
or decisions. It is assumed that these are equally pveatebic 
to the Commission Staff as weil as to respondents. The effort 
is to penctrate the underlying interpretations and to present 


objectivcly what the respondents insist, and are prepared to 
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establish, are the facts. Inescapably, those facts are 


technically detailed, and the novel interpretations, first 


advanced by the Staff two years after the Order, are compli- 


cated. 


Lhe Consent Order And The Compliance Investigation 


The Commission's Consent Agreement and Orders in 
Docket Nos. C-2180 through C-2185 were issued on March 30, 
1972, after five months of intense negotiations between 
present co-counsel, representing the six proposed respondents, 
and Messrs. Pitofsky, Thain, Brauninger, and Powers of the 
Commission Staff. “As negotiations progressed, they were 
closely monitored by the five Commissioners, who, on a number 
of occasions, reviewed "mock-up" advertisements illustrating 
alternative presentations of the warning statement, and ap- 
proved or rejected the tentative approaches which the Staff 
and the industry had developed. a 

Between March of 1972 and April of 1974, when the 
present investigation commen..ed, the respondents nevas ess! 
ebibed the slightest indication that the Comhiission was dis- 
satisfied with their performance under the Order, 

Indecd, the 2*’icial statements of the Commission in- 
Gicated the contrary. In December 1972, after reviewing the 


compliance reports which the six respondents had submittea 
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earlier that year, the Commission advised each of the respon- 
dents that "on the assumption that the information submitted 
is accurate and complete, .. . no compliance action by the 
Commission is indicated at this time. | | 

Equally sienattennbs in its December 31, 1972, report 
to Congress required under the Public Health Cigarette Smok- 
sie Act of 1969, the Commission stated that “Advertisements 
containing the disclosure statement in the format required by 
hese Orders began to appear in May of 1972 and, by the end 
of Cotover, all cigarette advertisements observed by the Com- 
mission Staff were being published in accordance with the 
terms of these Orders." 

.Whatever may have been the scope of the indicated ob- 
servation of cigarette advertising by the Commission Staff 
iséaien May to October, 1972, it certainly must have included 


weekly national magazines such as Time, Newsweek, and Life. 


Extensive newspaper advertising of cigarettes also appeared 


in The Washington Post and Washington Star in that period. 
Those advertisements in format reflected the interpretations 
of the Order which the respondents now assert. 

: The massive record cooperatively developed by the 
present compliance investigation underscores the time, money, 
and diligence that the respondents have devoted to ensuring 
that each of their advertisements contains the warning state- 
mert and that each warning statement confores to the ronkdieen 


ments of the Order. 
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; Vie have seen no evidence which detracts from that 
record of diligence. The legal interpretations of the Order 
that, at various times since 1972, the respondents have 
adopted reflect not "collusion" to evade the Order but a 
forthright effort to pool their knowledge and formulate a 
common policy on issues of compliance that each respondent 
had found complex and difficult. It was exactly such a uni- 
form reading of the Order that Mr. Pitofsky--recognizing the 
intricacy of the Order and the many SARRE GK eTaTIVe problems 
it posed--had urged adopting during its negotiation. 

In the course of its present investigation, the staff 


has Suggested that a number of the overall practices of all 


six respondents constitute violations of the Order. In the 
following discussion, we will endeavor to summarize the 
Staff's thaobies and to outline our responses to them. 

On each point, we believe that the respondents have 
conformed both to the letter of the Order and to its intent, 
as manifested by the consensus that evolved between the Staff 
and the respondents during negotiations. More important, now- 
‘ever, even assuming arguendo that the respondents have erred 
in their reading of the Order, we submit that their porportes 
violations have not detracted from the realization of the 


Order's overriding goal--the presentation of a clear and con- 


spicuous health warning statement to the public. 
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To underscore that all-important point--and to set the 


respondents! alleged violations in proper perspective--we em- | 


point-of-sale pieces, billboards, and transit cards produced 
by the respondents since 1972 that have, without possible 
‘challenge, contained a health warning statement substantially 


in accordance with the Order's requirements. 


phasize the thousands of magazine and new » iper advertisements, 
I. Typography 

For each of the four basic categories of advertisements, ) 
Section C of the Order spells out the requisite dimensions of 
the health warning statement--the style and size of the type, 
the spacing or "leading" between the two lines of text, and 
the positioning of the ruled rectangle ‘surrounding the text. 
A copy of the Order is- submitted as Exhibit A. Since June of 
1972, the respondents - have employed a "Standard Acetate" or 


| x 
transparent overlay to govern their compliance with Section C. 


As we uncerstand its position, the Staff asserts that 
this Standard Acetate departs from Section C in two cabneike: 
First, the "leading" between its two Lines ia said to be 
smaller than C.2 requires. This is so, contends the Staff, 


+ 


because the prescribed distance between the two lines-- 


*/ The Standard Acctate is submitted as Exhibit B. 
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the. "x-height" of the particular type size employed--has not 


been measured from the "shoulders" of cach line of type. 


And, second, the vertical ' 


'spacing" between the "type block" 
and the ruled rectangle is said to be smaller than C.4 requ:res. 
The reason for this, says the Staff, is that the prescribed 


spacing--the particular type size employed less two points-- 


likewise has not been measured from the "shoulders" of each 


line of type. ° * 

To illustrate its contentions, the Staff has prepared 
what 4t terms its "Literal"--a typesetting of the warning 
statement ‘ae embodies its conception of the requirements of 
of Section C. The respondents, in turn, have developed 
their "Literal," which not only embodies their interpretation 
of Section C but, in addition, illustrates that the industry 
"Standard Acetate" is a substantially more generous rendition 
of the warning statement than Section C TNT 4 

- & . 
A. The Staff's Literal Is Not A More 
Noticeable Rendition Of The Warning 
Statement Then The Industry Standard 

Before indicating why we believe our interpretation 

of C.2 and C.4 must prevail, we think it instructive to com- 


pare these three typesettings--the "Industry Standard" and 


*/ The Staff's Literal is submitted as Exhibit C. 
‘**/ The Industry Literal is submitted as Exhibit D. 
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the two Literals--in order to show how inconsequential their 
eafferences in fact are, 

First, the leading in the Staff Literal aiasedn the 
leading in the Industry Standard by only four points for the 
10-pt. warning statement, 6 1/2 points for the 12-pt. warning 
statement, and seven points for the 14-pt. statement. A point 
is-equivalent to 1/72 of an inch. Translated into inches, 
these disparities are only 4/72", 13/144", and 7/72", respec- 
tively. | 


Second, the differences in the vertical spacing in the 


Staff Literal and the vertical spacing in the Industry Standard 
acetate are minuscule. In the °J-pt. warning statement, the 

‘ combaned length of the ascenders and descenders is time points. 
In the 12-pt. type, it is five points. In the l4-pt., it is 
Bix points. Thus the differences in the me’hod of typographt- 
cal measurement for determining the distance from the type to 


the rules amount to 4/72", 5/72", and 7/72", respectively. 


As will be demonstrated, these differences are hardly visible 
to any normal person viewing the advertisement. 

whird, it is important to remember that leading and. 
vertical spacing to the rule only affect the depth of the 
warning rectangle. The Staff does not challenge the Industry 


Attachment 4A--Exhibits to Statement 


- § « 


Standard's measurement of the warning rectangle's width, 
Indeed, in the 16- and 12-08. sizes, the Industry Standard 

is wider than pea Staff Literal by 9 and 3 points respective- 
ay. Moreover, looking beyond the width and depth of. the 
warning rectangle to its overell area~-surely a more sig- 
nificant test of its prominence within the ad--one is struck 
again by the minute differences bet..2en the Industry Standard 
and the Staff Literal--even assuming the latter's accuracy. 
Exhibit E demonstrates that, to the observer, the two rec- 
tangles are virtually indistinguishable in area. Arithmetic 


computation confirms this conclusion: for the 10-, 12-, and 


-4-pt. sizes, the Staff Literal exceeds the industry Standard 


acetate in area by only 0:174, 0.248, and 0.596 square inches, 


respectively. 
Fourth, it is soubtful whether the dimensions of the 
ruled rectangle are as important in arresting the reader's 
attention as the way in which the actual text within the rec- 
tangle is set. The text, after all, contains the message that 
the Orcer seeks to convey to the reader. It is a basic axiom 
of typography that readability is enhanced or reduced by 
wadenirig or narrowing the spacing which separates individual 


letters and words from each other. Section C is silent on 


2 
Ce ae ee 


*/ In the l4-pt. size, the standard is only 5 points, or 
5/je", smaller. ; 
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this ‘critical subject, thus permitting the respondents, if 
they had desired to do so, to Poe ee the words and letters 
of the warning statement to what is known to typographers 

as a standard setting. 


Had the respondents desired to use the tightest hori- 


zontal setting permitted by the Order, the warning statement 
would have matched the Industry Literal, wiiian was set to 
achieve the standard setting of letters and words.: The con- 
trast between the Industry Literal and the Industry Standard 
re reveals the aie senmvcuncoend venus more eeadad teuceckedan 
of the warning statement text that the industry has elected 
to employ. 

Finally, the ultimate question is whether the ordinary 
reader, confronted with the Industry Standard and the two 
Literals,- can berceive any significant difference between them. 


In Exhibit F, we have presented a series of advertisements with 


1 


the three renditions of the warning statement superimposed 
upon trem. Comparison between these advertise cents, we be- 

7 Jieve, makes it unequivocally clear that, regardless of which 
typeset ting is employed, the warning statement will be equally 


neticeadle to the reader. 
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B. Tne Staff's Positiion Cannot Be 
Sustained By The Language Of 
The Order 


(1) Leading. Section C.? of the Order governs lead- 


; ach tke 
ing. . In pertinent part, it provides: 


' ‘ithe warning statement shall be set in two 
horizontal lines .. . separated by leadir. 
equivalent to the lower case 'x-height,' ex- 
cluding the ascending and descending letters 
of the particular type-size. 

‘Tower case x-height" is a familiar and precise con- 
cept to a typographer: it Genotes the height of the lower case 
Jetter "Xx" as 4t iieears in the daxtiouiay style and size of 
type employed. The phrase following “lower case x-height"-- 
"excluding the ascending and descending letters"--is hence 
unnecessary to illuminate its meaning. If that phrase is not 
mere surplusage, it must have some purpose of its own. Its 
-plain purpose was to direct that “ascending and descending 
letters" be "atviaded* in selecting the points on each line 
of type for the prescribed leading to be positioned between. 
Thus, as C.2 must be read, measuring from the *2se liné of 
the top-line of text to the x-height of the lower line (1.¢:5 
"excluding the ascending and descending letters"), there must 
be spacing equal to the “lower case x-height" for the particu- 
lar type size employed. 

By positioning the leading between the shins Baten 6c 
each line of type, the Staff's reading of C.2 not only 
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disregards the phrase "excluding the ascending nd descending 
letters," but in effect converts it from "excluding the ascend- 
ing and descending letters" into “including the ascending and 
descending letters." . 

- The Order directions for positioning the leading are 
illustrated by our Literal. It is notable that, for each type 
size, the Industry etancard employs more generous “‘eading than 


this formula requires, 


(2) Spacing to the rule. The spacing between the warh- 
ing statement text and the ruled’ rectangle is governed by C.4 


which, in pertinent part, provides as follows: 


"The size of the rectangle shall be determined 
by provicing at both ends and at both top and 
bottom a space between the type block and the 
enclosing rule not less than the following 
spaces: where 10-point type is used in the 
warning statement, the rule shall be 8-points 
aviay from the type block; where. 12-point 

type is used in the warning statement, the 
rule shall be 10-points away from the type 
block; where i4-point type is used in the 
warning statement, the rule shall be 12-points 
away from the type block; and where 16-point 
type is used in the warning statement, che 
rule shall be 14-points away from the type 
block." (Emphasis added.) 


The critical term in this formulation is "type block." 
It is from the type block that the prescribed Gistances to the 


rule must be measured. "Type block" is not a conventional 


*/ For the 10- and 12-pt. warning statement, the leading in 
° the Standard is one point larger than the leading in our 
Literal. For the 14- and 16-pt. statement, the leading in 
the Standard is one-half point larger. 
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concept within the printing trade, as was discovered when 
none of the many typographers we questioned were able to 
elucidate its meaning. Since the concept is ambiguous, it 
becomes necessary to derive its import by looking elsewhere 
within Section C--specifically to 6.2, which addresses the 


analogous problem of the "leading," or spacing, between the 


two lines of the warning statement. 

C.2 measures leading from the base line of the top 
line--i.e., excluding the descending letters~-and from the 
x-he ight of the bottom Jine--1.e., excluding the sncendinn: 
letters. Consistency with that language requires that the - 
base line and the x-height be likewise employed for measuring 
outward from the warning statement text to the ruled rectangle. 
Accordingly, the "type block" of the warning statement should 
be defined by the x-height of the top line of text and the 
pase ‘line of its bottom line. 

Our Literal was prepared to embody this definition of 
type block. In this respect, too, the specif*cations of the 
Industry Standard acetate are more generous than the Order 
requires; both the lower and upper spacing to the wr in the 


Standard is larger than the spacing in our Literal. 


*/ For the 10-pt., upper and.lower spacing is 1 1/2 points 
larger; for the 12-pt., one point larger; for the l4-pt., 
— and two points larger; and for the 16-pt., one point 
arger. 
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C. - The Compliance Staff's Position 
Cannot Be Reconciled With The 
Negotiations Of The Order 
On November 12, 1971, ata critical juncture in the 

negotiations of the Order, the Staff presented to the full 
Commission six “mock-up advertisements" on which the warning 
statement in its rectangle had been superimposed. These mock- 
ups are important in discerning the intent of the Order's 
drafters, for it was largely on their basis that a consensus 
between the Staff and the respondents was reached. It is 
therefore significant that, with slight variation, the moek:. 
ups illustrating the 10-, 12-, and 14-pt. warning statements 
vindicate our p-sition on leading and spacing to the rule.” 
To demonstrate this point, we have attached as Exhibit G the 
mock-up illustrating the 14-pt. warning statement. (We present 
this Exhibit by way of iceineion. ce reserve all rights of 
legal privilege as to co-couvunsel's files relating to the nego- 
tiation of the Order.) | 


D. Recommendations For Settlement ‘nd 
Future Compliance As To Typography 


. For the future, we are prepared to recommend some 


accommodation on typography. 


*/ in the two mock-ups illustrating the 10-pt. warning state- 

ment, the leading is one point smaller than the leading in 
the standard while the spacing to the rule is slightly, @..> 
21/2 points, larger. In the two mock-ups illustrating the — 
12-pt. warning statement, the leading is again smaller than in 
the Standard, and the spacing to the rule is again slightly, 
C.f., 2 points, or 2/72 of an inch larger. 
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In doing so, there must be a background understanding 

on three cardinal points. | 

) The first is that these respondents will not be held 
in violation of the Order so long as “— production materials 
which they or their agencies prepare and distribute to any 
media are in compliance. This principle was clearly understood 
Sheousheat the negotiations of the Consent Order. There is 
simply no other way tp operate. "As we have repeatedly caeeen 


out in the course of the investigation, neither magazines ror 


newspapers were named as respondents under the Order. 


As we will more fully demonstrate in our discussion of 
newspaper shrinkage, the type of rigid control over media em- 
bodied in some of the positions advanced by the Staff would» 
have required the diminution or cessation of newspaper adver- 
tising. That was elearty not contemplated hy the Order and 
for the future may inflict substantial economic loss on the 
newspaper industry. - 

‘Second, the experience of these respond nts to date 
in this investigation makes it imperative that for the future 
there be agreement with the Commission upon a series of 
standard acetates or overlays which are to be used to sovern 
compliance. (It may be that a settlement will develop separ- 


ate agreed-upon acetates for magazines, for ROP newspaper 
& 3 


oo 
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usage, and for POS usage.) Neither the Commission nor these 
respondents. can effectively operate if arguments are to be 
gencrated in the future as to minute typographical variations 
appearing in particular media, 

Third, as to any agreed changes, there must be con- 
tinued recognition of the need for realistic lead times as 
understood from the very outset and reflected in Paragraph G 
of the Order. 

Nevertheless, in order to settle the present contro- 
versial Questions without snide tis further demands upon the 
venharend of the Commission or the respondents, we are pre- 
pared to discuss, and to recommend to the respondents with 
some confidence in their acceptance, a nebiue of agreements 
for the future. 

As to typography, we are still clear beyond peradventure 
that the language of Paragraph C.2 specifies leading equivalent 
to the "x-height" of each type size, measured from the bottom 
of the lower case characters in the first line to the top of 
the iower case letters in the second line. 

"We are, however, prepared to discuss some rcasonable 
method for measuring the space between the first line and the 
top rule and the second line and the bottom rule more gen- 


erous than what the Order literally requires, 
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We do not believe it serves the purpose of the Order 
to reduce. the width of the resulting rectangle. We have demon- 
strated that the Literal exhibited to us by the Staff jeawibe 
An narrower. rectangles than .the Standard Acetate now employed 
by the respondents. 

In this area, we are hopeful that it will be understood 
that these differences of a few nvpe points “will hardly com- 
mend themselves to either the Commission or to any court as 
the basis for the proposition that every advertisement pre- 
pared since the controlling dates in the Order was in viola- 
tion. In view of the insignificance of these typographical 
issues in achieving the objectives of the Order, we are pre- 
pared, however, to come to a reasonable accommodation for thi 


future. 


.II. Shrinkage 


In recent years, the major item in a newspaper's budget-- 
sinha hwe -tae anvergone a series of dramatic and frequent 
increases in cost. Understandably reluctant to burden their 
readers and their advertisers with that increase, the news- 
papers have sought many mechanisms for conserving newsprint. 

One such mechanism, facilitated by changes in newspaper tech- 


nology, has been shrinkage--the photographic compression of 


“*/ Between 1972 and the present time, newsprint has bila ae 
from $165 to $220 a ton. Some ten and a quarter million 
tons are used in newspapers. 4 
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the newspaper copy prepared either by the advertiser or ‘sin 
newspaper's composing staff into a smaller area which will 
occupy a narrower, and hence cheaper, roll of newsprint. 

. Because of shrinkage, the warning statement, along with 
all other newspaper copy, has been reduced in size. This re- 
duction has occurred even though the production materials 
furnished to the newspapers by the respondents have been pre- 
pared in complete conformity to the Order. While the degree 
of shrinkage has fluctuated from day to day and from newspaper 
to newspaper, on the average it has contracted the width of 
the warning statement by 6.6% and tts depth by 2.2%. 

As we understand its position, the Staff asserts that, 
because of shrinkage, two violations of the Order have occurred 
in newspaper advertisements. First, the warning abiianeil: 
has not “appeared" in Univers 47 type style, as C.3 requires. 
And, second, the warning statement has not "appeared" in the 
requisite type sizes that C.3 specifies for the four basic 
size categories of advertisements. The Staff ‘sould make these 
deviations from the Order chargeable to the respondents even 
though no act committed by the respondents has caused them. 

The discovery cf shrinkage in the course of this in- 
vestigation has come as a Romer eee surprise to the re- 
spondents. During the negotiations of the Order, the respon- 


Gents and the Staff never discussed shrinkage nor were they 
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even aware of its existence. As a result, there is no pro- 
vision of, the Order that speaks directly to the subject. 
Nevertheless, we are confident that, under the general prin- 
ciples which the Order sets forth, the consequences of shrink- 
age by newspapers cannot be considered the responsibility of 
the respondents. 
A. Section C Of The Order Governs The 
Warning. Statement As It Is Presented 
In The Respondents! Production Mate- 
rials, Not As Newspapers Print It 
The language of Section C is consistently entdived to 


govern the warning ‘statement as it must be typeset and not as it 


is to appear on the printed page. C.2 prescribes that "the 


warning statement shall be set in two horizontal lines"; C.3 
. * 


specifies "the type size to be employed"; C.4 provides wey 
. ee eee %% 
| ia 


the "warning statement shall be set in a ruled rectangle. 
(Emphasis added.) 

Looking beyond» the seein of these provisions to the 
realities of the newspaper production process, it is imperative 


that the responsibility of the respondents end when production 


*/ In one respect, type stvle, Section C.2 is phrascd in terms 
of how the "warning ssavement . . . shall appear." Yet, 

An the very next sentence, C. 2. reverts to a specification of 

the "type size to be employed. This change in emphasis, in so 

carefully drafted an order, can hardly be considered inconsc- 

quent.ial, 


“x*/ The term "type size" 4s significant only in the context of 

the typesetting phase of the reproduction proccss, It de- 
‘notes not the height of a character as it appears cn the printed 
page but rather the height of the type slur, the block on which 
the characters are mounted and which a typegrapher uses to type- 
‘pet text. 
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materials pass out of their hands. It is impossible for the 


respondents, or their advertising agencies to foresee, let 

alone control, the many modifications in copy which can occur 
as production materials are transformed into the final. printed 
page. For example, in addition to shrinkage, it is not unknown 
for a newspaper in its printing to blur the warning statement 
text or the ruled rectangle surrounding it. No degree of 
Giligence that the respondents might exercise could prevent 
these REPO ECRAT AE ORS from Oonuraeng. 

Section C.8 of the, Order expressly recognizes that the 
respondents cannot control the production practices of news- 
papers and periodicals. It provides that: 

"Blurring or illegibility of the warning 

statement in its rectangle occurring for 

reasons beyond the control of the mrespon- 

dents shall not-be in violation of) this 

Order. " 

While only "blurring" or “illegibility" are cited as production 
irregularities outside the respondents! responsibility, it is 
clear that other irregularities such as shrink se--had’ they 
been known to the Order's drafters--would have been covered by 
the same realistic principle as well. 
B. If Section C Is Construed To Govern 
the Warning, Statement As It Appears 
On The Newspaper Page, Compliance 
With It Is Impossible 
It 4s clear to us that a respondent will be relicved 


from obligations under a Commission order that are impossible 
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to fulfill. We can conceive of no violations of a Commission 
order more clearly beyond a respondent's power to prevent 
than those violations that are said to result: from shrinkage. 
As we have pointed out, the degree of shrinkage is not 
a constant. It varies from day to day and from newspaper to 
newspaper in response to such factors as the supply and price 
of newsprint, the economic stresses a particular newspaper is 
experiencing, and the .production techniques the newspaper is in 
&@ position to employ. Moreover, because shrinkage is so recent 
a chanvewbin ae well as because it fluctuates so frequently, 
there is no current and widely available source from which re- 


liable information about it can te derived. 


‘For these reasons, there is no way that the respondents-- 


even assuming it was their responsibility--could prepare pro- 
Guction materials hak: after shrinkage, would guarantee the 
appearance of the warning statement in the exact type sizes 
specified by C.3 of the Order. 

Moreover, because shrinkage almost unif« -mly is more 
acute horizontally than vertically, some slight distortion in 
‘the type style in which the warning statement appears is like- 
wise unavoidable. As a result, it is impossible to prepare 
production materials which, after shrinkage, would guarantce 


the appearance of the warning statement precisely matching the 


typographical font characters of t..c Univers 47 type style. 


—$—— i re er > 
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'. A.rigid insistence that all newspaper advertisements 
appear exactly as prescribed in C.3 could result in the 
cessation of much of che respondents! newspaper advertising. 
This prospect was clearly not. contemplated by the drafters of 
the Order and would, moreover, be certain to inflict substan- 
tial economic loss on the newspaper industry. 


C. Shrinkage Has Not Impaired The Prominence 
And Legibility Of The Warning Statement 


First, the most prevalent, and most a a form of 
shrinkage has been horizontal, not vertical.. Hence, shrink- 
age: has had little, if any, effect on the vertical type size 
4n which the warning statement appears. — 

Second, aS we have developed, the respondents! Standard 
Acetate employs a generous spacing of the words and letters of 
the warning statement. As a result, horizontal shrinkage of 
the statement has reduced it in width only to a minuscule de- 
gree below the Order's requirements. : 


Finally, and most important, shrinkage reduces the en- 


tire advertisement to the exact degree that it reduces the size 
of the. warning statement: Hence, the relative prominence of 
the warning statement within the advertisement has remaine 3 


undiminished, 


*/ For example, in 60% of the newspaper advertisements we 
examincd, there was no shrinkage whatever in the depth of 
the warning statement. 
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D. . Recommendations For Settlement And 
Future Compliance As To Newso1iper Shrinkare 

This investigation has generat nending exploration 
and discussion of shrinkage. Shrinkage is certain to persist 
‘in the future since it is clear that the respondents cannot 
control the economics of newspaper printing and that those 
problems wild remain acute as the cost of newsprint continues 
to increase, } 

Nevertheless, tne Staff has indicated that virtually all 
of the problems shrinkage has caused under the Order can at the 
present time be dissipated if the respondents will use the next 
largest category of warning statement prescribed by Section C 
for the preparation of production materials for newspapers. . We 
are prepared to discuss that change as part of a settlement. In 
Going so, the need for a separate agreed-upon ROP newspaper 
acetate becomes obvious, and 4° that acetate is employed in 


the production materials sent to newspapers, there must be no 


further argument about shrinkage. 


III. Vending Machines 
-For several years, respondents have contracted indi- 
vidually with an organization known as POP Associates for 
packs of their various brands to be depicted on the front 


pancls of cigarette vending machines. POP is the agent for 


ee Sa, 
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the several vending machine manufacturers, and arranges with 
those manufacturers for package depictions to be prepared and 
mounted on vending machine panels during their production. 

Typically, the final display panel has contained four 
package depictions, illustrating the brands of either three 
or four different respondents. Virtually all of the individual 
package depictions delivered in final form to the printer 
since July 1972 have been smaller than 36 sguare inches. In 
addition, each individual depiction uniformly has been 
"Pramed"--i.e., visually segregated from the others So that 
it would appear to the cigarette purchaser as a distinct dis- 
play unit. | 

No provision of the Order speaks expressly to the 
appropriate treatment of advertising appearing on cigarette 
vending machines. Nor was the subject of advertising on vend- 
ing machines ever discussed during the negotiation of the 
Order. Nevertheless, vending machine advertising may rit 
within the category of "point-of-sale (POS) promotional mate- 
vials exhibited to cigarette purchasers" and, if so, would be 
governed by Section E of the Order. Under Section E, a POS 
piece must display a warning statement only if it has a "“sur- 
face containing an advertising display area of more than 36 ) 


square inches," 


a $13 
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It 4s our understanding that the Staff contends that, 


under Section E, a warning statement must appear on all vend- 
ing m.chine advertising panels that contain package depictions. 
The Staff's theory evidently is that, even though each. pack~ 
age depiction is smaller than 36 square inches, the panel as a 
whole constitutes a single advertisement for cigarettes, and 
therefore the display area of each separate package depiction 
must be aggregated in order to determine whether a-warning 
statement is necessary. 

ie ebaer aeuaneed de ebedbionsd theory with respect 
to the package depictions on vending machine panels. It con- 
tends that on all such panels whose package depiction went to 
the printer at any time before July 1972--including these that 
were installed on vending machines years before the Order took 
effects<a: warning stakemsus is required if one of two condi- 
tions is met: (1) the respondent derives some "benefit" from 
the depiction of his brands on the machine panel; or (2) the 
respondent maintains "control" over the machinc, Such’ "con- 
trol" exists, Suggests the Staff, whenever ‘the respondent makes 
any payment to the operator of the machine ree stocking, the 


respondent's brands in the machine's columns. When the 


-*/ Machine manufacturers typically sell their machines to venug- 
ing distributors who in turn sell those machines to vending 
_"operators" or "vendors." Most vendors are larle rerlenil op 
national organizations that own many thousands of vendtag, 
machines, The vendor's employees regularly service the machines 
- (cont 'q) 
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respondents ‘make these column stocking payments, it is 
argued, they possess sufficient leverage over the operator 
to require him to place the warning statement on the machine 
panel. 
| We submit that neither of the Staff's theories can be 
sustained. 
Each Vending Machine Panel Contains Four 
Separate Advertisements, Each Of Wnich Is 
Entitled To Section E's Exemption For POS 


Pieces Smaller Than 36 vanes Inches In 
Advertising 


The format of the machine panel is designed to separate 
the four package depictions from each other, not to integrate 
them into a common aestnetic presentation, 

The independence of each package depiction is further 
underscored both by the method by which the particular re- 
spondent pays for that depiction and by the manner in which 
it is prepared. Each respondent agrees to pay POP only for 


making available the space in which that respordent's brand 


will be depicted. The respondent does not pay for the common 


background area on the panel nor for the space to be occupicd 


(cont'd) by stocking them with merchandise and by removing 
cash from the coin-box. Vendors do not always purchase ciga- 
rettcs from the respondents but. instead from cigarette whole- 
Salers. Nevertheless, to insure effective distribution of 
their brands, each of the respondents contracts with vendors 
for the payment of nominal sums per machine in return for the 
vendor's efforts to stock some oi their brands in the columns 
of that machine, 
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by the other respondents! brands. POP, which accepts pay- 
ment from the individual respondent in exchange for its 
commitment to arrange advertising space, does not serve as the 
agent for all the respondents, acting jnineeleeeiy 

Instead, as its contracts with each of the respondents 
state, it is the agent for the different machine manufacturers 
that prepare and install the package daginukan.* Moreover, 
the individual respondents have no control over the depiction 
of other respondents! brands or the common background for the 
entire panel. ‘Bach respondent checks its own Gepiction in 
advance of Sinal printing, not those of other respondents or 
the entire panel proof. 

These considerations aside, the basic flaw in the 
Staff's theory is that it presupposes that the respondents 
have some interest in advertising their competitors! brands. 
The respondents do not purchase advertising space on machine 
panels to promote cigarettes generally. They do so to adver- 
tise their specific brands, and they have no incentive for, 
and an obvious incentive -against, any joint venture in which 
their own efforts induced the consumer to patronize another 


respondent 's product. 


*/ Ppor's President and Chairman of the Board are former em- 

ploycees of a leading machine manufacturer. Before PoOP's 
formation, in 1968, each respondent, on an individual basis, 
‘negotiated for advertising space directly with the individual 
machine manufacturcr, 


ee 
’ ‘ ‘ “ 


A 416 


Attachment A--Exhibits to Statement 


pe IES oe 


B. The Staff's Theory Of Control Disregards 
Section G Of The Order, Which Exempts 
From The Requirement Of A Warning State- 
ment POS Pieces That Went To The Printer 
In Final Form Before July 14, 1972 


Section G was included in the Order to achieve two 
objectives: First, to assure the respondents of adequate 
ener a conform their advertising to the Order's require- 
ments; and second, to provide for most media and POS materials 
that the Order would operate prospectively--i.e., that the re- 
spondents would not be required to search out POS items long 
since placed in retail establishments and other points of pur- 


chase and to display a warning statement on it. These objec- 


tives were clearly understood in the negotiations. 


Section G begins by stating the general principle that 


the Order "shall become effective sixty (60) days after it is 


finally issued" (i.e., May 30, 1972). It then provides a 


specific timetable for the Order's application to each of the 


different advertising media which the Order covers. Subsec- 


tion (ad) sets forth that timetable for POS items as follows: 


"The requirements of [the Order] shall 
not be applicable to . . . point-of-sale pro- 
motional materials . . . delivered in final 
form to the printer less than forty-five (45) 
Gays from the Gate this Order shall become 
effective" (e.g., July 14, 1972). 


What this language provides is plain and what it docs 


not provide is equally plain. It does not provide, first of 
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all, that POS picces delivered to the printer in final form 


before July 14, 1972 need not contain a warning statement be- 


fore that date but must contain one thereafter, 


Nor does it provide that only POS pieces delivered to 
1972, 


but not those delivered before that period, are alone exempt 


the aiitiesbia in final form between May 30 and July 14, 


from the coverege of the Order. The phrase "delivered to the 


printer ... less than forty-f: days" from the Order's 


effective 


date is as descriptive of pieces printed befcre 


that date as those printed after it. 


Surely, it would be 


‘Aogical to require a warning statement to appear immediate- 


ly on POS 


pieces already printed end installed in retail loca- 


tions but not on POS pieces still in the production process. 


If anything, displaying a warning statement on the former 


category of pieces would seem far more onerous than display- 


ing one on the latter. 
What subsection (d) does provide, unamb&uously, is 


that for POS items, the requirement of a warnii.3 will apply 


prospectively, with July 14, 1972 as the date on which that 


requirement will first arise.. 
: It is significant that when the drafters of Section G 


Gesired the inclusion of a warning statement in advertising 


materiai in place before the Order, they manifested that de- 


‘Sire in explicit language. Thus, subsection (b) provides a 
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180-day grace period for billboards put into production be- 
oe July 14, 1972, but as to all billboards, requires the 
warning statement after that grace period has expired. Sub- 
section (c) provides a similar grace period (140 days) for 


paperback book inserts and other non-POS items but again, 


requires a warning statement on all such items once the grace 


period is over. The absence of a comparable requirement for 
POS items can only be taken to indicate that those items in 
place before the Order are exempt from containing a warning 
statement. aes | 
C. The Respondents Do Not Exercise 
Control Over The Vending Operators 

The column stocking payments that the respondents make 
to machine cperators are strictly consaderation for merchan- 
Gise distribution. In no way are they payments for machine 
panel advertising. Underscoring the absence of any relation- 
ship between stocking payments and panel advertisements is 
the fact that some machines will depict on the panel, but 
not stock, a given brand, while other machines will stock, 
but not Gisplay, the sae brand. 

Furthermore, the respondents have no power over the 
body of the vending machine’ or the merchandise stocked within 
At. ‘They cannot, for example, inspect the contents of.the 


machine without the consent of the operator. 
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. The respondents have no “legal" control and certainly 
no informal "leverage" over the operator by virtue of any 
column stocking contract they may have with him. No clause 
in any column stocking contract confides in the respondent 
coritrol over the body of the vending machine. Moreover, the 
revenues derived from the stocking contracts are hardly so 
substantial as to make the operator beholden to any seependent. 
In fact, competition among the respondents to induce operator 
participation in each respondent's stocking program is extreme- 
ly acute since the number of different brands available for _ 
stocking greatly exceeds the number of columns contained in 
most vending machines. For this reason, it is groundless to 
assert than an operator is at a disadvantage when he nego-_ 
tiates a stocking contract with a respondent and must there- 
fore acquiesce in the terms that the respondent proposes. If 
anything, it is the respondent that stands in an inferior 
position when it deals with the operator. | 

There is no legal or informal sanction which, realis- 
tically, the company can impose on the operator if he refuses 
to display a warning statement on the machine panel. It 
should be the availability of such sanctions wits detervainen 
the existence of control. Otherwise, it could be argucd thas. 
the cigarette companies control every medium in which they ad- 


vertise--a position clearly not entertained by the drafters 


of the Order, 
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D. Settiement Of Issues As To Vending Machines 


For the future, respondents cannot undertake to deal 
with the thousands of vending machines in place prior to the 
Order. Nor can they acknowlecge in any fashion that they ex- 
ercise control over vending machine operators under the Order 
or otherwise, 

There may be some mechanism by which the Commission, 
other than under this Order, or the respondents voluntarily, 
could arrange that in the future on newly-manufactured machines 
there be, appropriately placed, a acuesarewie warning state. 
ment. But this mechanism would have to be recognized as wholly 
apart from any concession that the respondents, on and after 
July 14, 1972, were obligated in any way to deal with vending 
machine advertising display panels except under Section E 
of the Order. In this area of vending machines, we would ap- 


preciate any specific suggestions which the Staff can develop. 


Iv. POs | 
For more conventional POS items, the Staff apparently 
advances the same theory which it has _— with regard to 
vending machine panel advertising: that POS items already 
in place in retail locations before the Order's effective 


Gate and still in place must display the warning statement 


4f the respondent derives any "benefit" from their continued 
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use. or if it makes any payments to the refsiler. “The Staff's 
theory rests, once again, on a flawed reading of Section G 

of the Order which, properly construed, provides that, for 
POS pieces,. the Order will operate prospectively. Our argu- 
ments to that effect nied not be recapitulated here, 

The. Staff also seems to assert that many of the re- 
spondents' POS pieces contain a smaller warning statement 
than the Order requires. This is an issue of fact as to 
several items and will be controlled by what is determined 
for future commidunins | 

’ As the Staff evidently recognizes, Section E of the 
Order requires that the size of the warning statement on a 
POS piece must be determined by “proportionalizing" the Nag 
vertising display area" of that piece to the basic advert ise- 
ment sizes peenseibed by Section C, For example, a POS piece 
whose “advertising display area" was 50 square inches would, 
under Section C, require a 10-point warning statement. The 
Staff's quarrel with the respondents seems to center on the 
respondents' methods cf measuring the "advertising display 
area," 

: First, the Staff suggests, on racks for the counter or. 


floor display of merchandise, the respondents have excluded 


from the “advertising display area" the area occupied by 
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stacked up cigarette packs and cartons. And second, the 


Staff suggests, the res pondents’ also have excluded from the 


"advertising display area" all space which is not used ex- 


pressly for cigarette advertising. Such space would include 
a non-advertising functional surface used, for example, as a 
change mat by the cigarette purchaser or retailer, and sur- 
faces containing non-cigarette related copy--for example, the 
message “Come-Again" or "Thank-You. " : 
In answering the Staff's contentions, we reiterate that 
the Order's érafters did not select the overall surface area 
of the POS piece as the test for determining the appropriate 
size warning statement. Instead, they selected as their test 
the “advertising display area." Conceivably, large POS pieces 
are more successful in attracting the purchaser's attention 
than small POS pieces, Nevertheless the consideration that 
4s paramount under Section E is the area occupied by cigarette 
advertising. That area surely cannot comprehend space employed 
for non-advertising purposes--whether those purposes are to 
OFaen merchandise, to provide a convenient: surface to assist 
the “retailer in conducting his transactiuns, or to convey, 
on the retailer's behalf, a message of thanks to the pur- 


chaser for patronizing his establishment. 
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. A. Recommendations For Future Compliance And 
Settlement As To Point-Of-Sale Materials 

For future specific compliance procedures, whatever 
determinations are made on typography the respondents will 
agree to carry over to the preparation of all future point- 
of-sale materials. It is essential, however, that a set of 
specifics be Geveloped to avoid future nisunderstandines. To 
that end, we are prepared to recommend the following: 

First, that a separate agreed-upon acetate be prepared 
for common use on point-of-sale materials. 

Second, that a simplified technique for measuring the 
advertising display area on each point-of-sale item be agreed 
upon. The problem of measurement of the advertising display 
area is a relatively minor one and a simplified formula where- 
by the area be determined by the maximum vertical height and 
the maximum width of any item having cutouts or protuberances 
can readily be agreed upon, 

In determining what is the “advertising display area," 


the respondents are not prepared to include the cigarette 


packs pr cartons which may be placed in counter racks. These 


arrays of merchandise are not advertising, or in any sense an 
advertising display area, end the volume of cigarettes which - 
may be in the rack at any Awe time varies. Nor are the re- 
spondents willing to consider the inclusion in the measure - 


ment of the advertising display area of the portions of 
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non-advertising functional statements, such as "Welcome, “ 


"Thank You, " or Astro Turf or other change mat areas, 

If nase changes are included in any overall settle- 
ment, adequate lead time to effectuate them must be provided. 
Reiiondinke cannot be obligated to go to thousands of retain 
outlets and replace materials already. distributed. But this 
As not an important problem because, by and large, point-of- 
pale materials relate to periodic programs lasting for four 
weeks or six weeks; new inserts are then déatrrbates and 


either the salesman or the retailer destroys the old ones. 


V. Billboards 

Section D of the Order specifically prescribes the 
size of the warning statement to be employed on billboards. 
For each of the standard sheet sizes for billboards, the Sec- 
tion provides that the size of the warning statement shall 
be "not less than" a specificd height and that the remaining 
Gimensions of the warning statement shall be proportionalized 
to those prescribed by Section C, ; 

Seizing upon the phrase "not less than," the Staff 
suggests that the sizes for billboard warning statements 
contained in Section D do not control ere ® billboard 


warning statement is "clear and conspicuous." Even though 


-*/ There is some uncertainty whether the Staff is presently 
resolved to recommend this thcory as the basis for a civil 


(footnote continued) 
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the prescribed sizes have been employed, the Staff argues 


that the warning statement must still be tested against some 


undefined and unspecified independent clear and conspicuous 


Ftandard. Measured against SHAS HOt TON, the Staff concludes, 


the vast madorsty of billboard warning statements must be 


deemed violative of the Order since they are not readily 


visible to the drivers and passengers of passing automobiles, 


irrespective of vehicle speed, distance from the highway, or 


other PAR ORRPTE « 


First of all, there is nothing in the Order to suggest 


a specific, objective test for "clear and conspicuous dis- 


closure" in some advertising media but an unspecified, amor- 


phous, subjective test in others. Indeed, Section C of the 


Order is clear in stating that its definition of “clear and 


conspicuous disclosure" is not limited to that Section but 


for the purposes of this Order." By invoking a 


standard of clear and conspicuous disclosure divorced from 


operates 


the Order's detailed specifications, the Staff's approach 


(footnote continued) 


penalty action. The uncertainty stems from the pendency be- 
fore the Commission of a petition brought by John Banzof to 
reopen the Order in the area of billboards. The Staff has 
suggested that it may defer any action in the areca of bill- 
boards until the Banzof petition is resolved. It 4s our 
View that any over-all scttlemer:t must for future compliance 
deal with this billboard gucstion in definitive fashion. 
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would defcat the cardinal objective that the Order was de- 
signed to accomplish--the particularization of specific and 


particular disclosure not subject to continuing dispute and 


controversy. 


Moreover, in the course of negotiations, a specific 
mock-up of what is now contained in Section D was prepared 
and agreed upon by the Staff and respondents. It was expressly 
understood that this mock-up accurately reflected the approach 


on which the Staff and respondents had concurred to be included 


“an the Order 


Recommendations For Future Compliance And 
Settlement With Respect i Billboards 


We are prepared to recommend any reasonable suggestions 
that the Staff might offer that do riot depart from the basic 
predicates of Paragraph D or curtail the use of billboard 
advertising. No recommendations have yet been offered by 
the Staff. 

‘We are etenanen to recommend for the future as part 
of an overals settlement a reasonable increase in the size 
of the letters in the warning statement for the billboards, 
not to exceed an increase to 150% of the specified sizes in 
the Order. 


Here again there must be adequate recognition of the 


fact that any changes to be included on billboards cannot 
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be accomplished without the provision of adequate lead time 


for those changes. 


VI. ‘Foreign Language Warning Statement 


On August 9, 1973, the Commission published in the 
x . 


Federal Register. an "Enforcement Policy Statement" announc- 


ing that, in previously issued Commission orders requiring 


"tclear and conspicuous disclosure! of certain information, 


that disclosure muct be in the same language as that princi- 


pally used in the advertisements and sales materials involved. 


Shortly thereafter, the Staff approached the respondents to 


request that they ,repare a Spanish version of the warning 


statement for use in Spanish language advertisements. The 


respondents acceded to that request. By December 10, 1973, 


the respondents had been recommended a Spanish translation, 


prepared by a university language expert, and, some time 


thereafter, that warning statement began appearing in Spanish 


in Spanish language advertisements. 


The Staff now insists that all foreign language adver- 


tiscments containing an English language warning statement 


published since the Commission's "Enforcement EVlicy State- 


ment" are in violation of the Order. It further maintains 


S/ 33 PLR, 21h94-021N95, 
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that all advertisements containing S»sanish warning state- 
ments constitute violations because their translation of the 
warning is incorrect as to two words. 

We know of no legal principle which permits the Com- 
mission, acting unilaterally, to amend the tavon of an Order 
that has resulted frem the consent of the respondents and 
the Commission. Therefore, any requirement that the res- 
pondents use a foreign Yanguage warning statement can derive only 
from the provisions of the Order. 

Fairly read, the Order contains no such provision. 


If anything, it compels the respondents.to present the warn- 


ing statement only in the English language. Section ¢.1 


requires that "The language of the warning statement shall 
be precisely a3 prescribed by Congress in Section 4 of the 
Public Health Cigarette Smoking Act of 1969." (Emphasis 


added.) Since Section 4 of the Act presents the warning 
statement in the English language, it is clear that the 
respondents are directed to do likewise. 

Since the Order does not require a foreign language 
warning statement, a fortiori it cannot require any particu- 
lar translation when the respondents voluntarily agree to 
use a foreign language warning statement. 


Neverthcless, we have over a period of months advised 


the Staff that as part of an overall settlement the 
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respondents are willing to undertake to put the warning state- 
sent in foreign language advertisements in the same foreign 
language, as translated by an independent language expert, 
provided that formal assurance is given that doing so shall . 
not be deemed by some future Compliance Staff to be in viola- 


tion of Section C of the Order. 

In summary, to: avoid continued Gispute in the future 
that will equally tax the resources of the Commission and the 
respondents, the six basic issues summarized must initially 
be resolved if they can on the (cesasidioos advanced, 

Once that is accomplished, the number and extent of 
specific alleged past violations of the Order, properly in- 
terpreted, can be readily identified as to each respondent 
and evaluated in terms of their particular circumstance and 


judicial rules as to their possible injury to the public. | 


Both the Staff and co-counsel have during this extensive co- 


operative investigation largely identified these particular 


items according to their respective views as to the interpreta- 
tion to be given to the several provisions of the Order. 

. Thereafter, whatever are available techniques for 
implementing the agreed upon changes, and operating techniques 


for changes to control future compliance, can be developcd. 
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But complete understanding as to how these Orders 


ought to be complied with in the future, in relation to mil- | 


lions of dollars of advertising and promotional materials, 
is a sine qua non for any settlement and necessarily both 
the initial and paramount area of settlement to be deter- 


mined, 
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ORDER 


I. 


* IT IS ORDERED that respondent Brown and Williamson Tobacco 

Corporation, a corporation, its successors and assigns and 
respondent's officers, agents, representatives and enmloyees 

directly or through any corporation, subsidiary. division or 
other device, in connection with the offering for sale, sale 

or distribution of cigarettes in commerce, as "commerce" is 

Gefined in the Federal Trade Comaission Act, Go forthwith cease 
and desist from advertising any such cigarette unless respondent 

makes in all advertiserents cf such cigare=:te a clear and 

conspicuous disclosure of the statement prescribed in Section 

4 of the Public Health Cigarette Snioking Act of 19€9 (Pullic 

Law 91-222) whicn reads: 


‘*Warning: The Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous to Your Health." 


A. For the purposes of this Order, the term 
“cigarette” Shall mean (A) any roll of tobacco wrapped in 
paper or in any substance not containing tobacco, and {(L) any 
roll of tobacco wrapped in any substance containing tobacco which, 
because of its appearance, the type of tobacco used in the 
filler, or its packaging and labeling, is likely to he offered to, 
or purchased hy, consumers as a cigarette described in subpara- 
.graph (A). 


B. For the purposes of this Order, the term “ad- 
vertisement" shall mean all advertising in newspapers, 
magazines, and other periodicals published and distributed 
in the United States and other periodicals distributed primari- 
“ly to menbers or units of the Armed Forces of the United States 
located abroad, and advertisements appearing on billboards placed 
or located within the United States and in other materials as 
specified in Sections D, E, and F. 


Ce For the purposes of this Order, the term "clear 
and conspicuous disclosure“ shall mean that 


l. The language of the warning sintouehs shall 
be precisely as prescribed by Consress in Section 4 of 
the Public Health Cigarette Smoking Act of 1969. 


2 The warning statement shall be set in two 
horizontal lines parallel with the base of the advertise- 
ment, separated by leading equivalent to the lower case 
“x-height", excluding the ascending and cescending 
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letters, of the particular type size. In any case where 
the width of an advertisement in any printed iscdium is 

too narrow because of the columnar format, the warning 
statement isay appear in three lines provided there is tull 
compliance with all other reguirenents in this definition. 


i The warning statement in newspaper, magazine, 
and other periodical advertisements shall appear in 
Univers 47 (Fay) type style. the type size to he 
enployed shall be the following: ; 


10-point type. -in newspaper, magazine, and other 
periodical advertisements of a trim 
Size not larger than 65 square inches. 


12-point -in newspaper, macazine, an@ other 
periodical advertisements of a trim 
size larger than 65 square inches but 
not larger than 110 square inches. 


14-point -in newspaper, magazine, and other 
periodical advertisements of a trim 
size larger than 110 square inches but 
not larger than 160 sguare inches. 


16-point ein newspaper, magazine, and other 
P periodical advertisements of a trim 
ss. Size larger than 180 square inches. 


A double full-page or a nultiple full-page advertisement 
in any non-tabloid newspaper shall contain a separate 
warning stateiment in 16-point type on each page. A 

double full-page or multiple full-page advertisement 

in any tabloid newspaper, magazine or other periodical 
shall not be reguired to contain more than one warning 
statement but the type size requirement shall be cGetermined 
by the total aggregated size of the entire advertisement. 
An advertisement which occupies one full page and part of 
another page in any newspaper, magazine or other periodi- 
cal shall not be required to contain more than one warning 
statement, but the type size requirement shall be deter- 
mined by the total aggregated size of the entire advertise- 
ment, and the warning statement shall appear on the full 
page on which the advertisement appears. An advertisement 
which occupies part of each of two or more pages in any 
newspaper, magazine or other periodical shall not be 
required to contain more than one warning statement, but 
the type size requirement shall be determined by the 

total aggregated size of the entire advertisement, and 

the warning statement shall appear on that page which 
contains the greater (or greatest) part of the advertise- 
ment. 
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4. Every warning statement shall be set in a ruled 
rectangle. The size of the rectangle shall be determined 
by providing at both ends and at both top and bottom a 
Space hetween the type block and the enclosing rule not 
less than the following spaces: where 10-point type is 
used in the warning statement, the rule shall be 8-points 
away from the type block; where 12-point type is used in the 
warning statement, the rule shall be 10-points away from 
the type block; where 14-point type is used in the warning 
statement, the ruie shall be 12-points away from the type 
block; and where 16-point type is used in the warning 
statement, the rule shall be 14-points away from the type 
block. The width of the rule enclosing the rectangle shall 
be 1/4-point where 10-point type is used in the warning 
statment; 1/2-point where 12-point type is used in the 
warning statement; 3/4-point where 14-point type is used 
in the warning statement; and 1l-point where 16-point type 
is used in the warning statement. ; 


5. The warning staterent shall be printed in black 
against a solid white background within the rectangle, and 
the enclosing rule shall be printed in black. 


6. The warning statement in its rectangle in any 
newspaper, magazine, or other periodical advertisement 
shall he a separate element in each advertisement and shall 
not contain or include any part of any picture, design, 
illustration or text within the advertisement. The warning 
statement in its rectangle shall not be contained or included 
as an integral part of any specific pictorial design or 
illustration; in particular, it shall not be made a 
constituent part of a reproduction of the package of cigarettes. 
The warning statement in its rectangle may be printed or 
superimposed upon any pictorial background portion of any 
‘advertisement, ’ 


Ts The warning statement in its rectangle in any 
newspaper, magazine, or other periodical. advertisement 
may be positioned anywhere within the trim area of the 
advertisement, but shall not be positioned in the margin 
of any advertisement. The rectangle shall not be positioned 
immediately next to, or imncdiately contiguous to, any 
rectangular designs, elements, or similar geometric forms 
(other than a picture of the cigarette package) or immediate- 
ly contiguous to any textual matter appearing in the 
advertisement, ak: Rechte Bee cyt Ca, 


8. Blurring or illegibility of the warning statement 
in its rectangle occurring for reasons beyond the control of 
the respondent shall not be in violation of this Order. 
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a On billboards of a size 24-shects and larger, the 
type size of the warning statement shall be not less than 2 
inches in hoight, and the rectangle and the enclosing rule 
shall be of a size, shape, contrast, and placement, propor- 
‘tionately corresponding to those specified in Suwosections 
C-l, -2, -4, -5, -6, and ~-7 for newspaper, magazine, and 
other periodical advertisements of a trim size larger than 
180 square inches. On billboards of a size 6-;, 7-, and 
8-sheets the type size shall be not less than 3/4 inches, 
on those of a size 2- through S5-sheets the type size shall 
be not less than 1/2 inch, and the rectangle and the 
enclosing rule shall be of a size, shape, contrast and 
placement, proportionately corresponding to those specified 
in Subsections C-1l1, -2, -4, ~5, -6, and ~7 for newspaper, 
iInagazine, and other periodical advertisements of a trim 
size larger than 180 square inches. On l-sheet billboards 
the type size shall be not less than 24~points, and the 
rectangle and the enclosing rule shall be of a size, shape, 
cobhtrast and placement, proportionately corresponding to 
those specified in Subsecticis:C-1l, -2, -4, -5, 6 and -7 ( 
for newspaper, magazine, and other periodical advertisements 
of a triin size larger than 180 square inches. On all public 
transit side cards of any shape the type size shall be 
not less than 1&-points, and the rectanela and tne 
enclosing rule shall be of a size, shape, contrast and 
placerent, proportionately corresponcina to those specified 
in Subsections C-1l, -2, -4, -5, -6, and -7 for newspaper, 
magazine, and other periodical advertiseirents of a trim 
size larger than 180 square inches. All public transit 
end cards shall comply with the minimum requirements fer 
l-sheet billboards. ‘he type styla on any billboard or 
transit cara shall be Univers 47 (Fdéy) or a similar font. 


E. On all point-of-sale promotional materials exhi- 
bited to cigarette purchasers, which have a surface ccntain- 
ing an advertising Gisplay area of more than 36 square inches, 
the warning staterent within its rectangle shall be incivded 
in a type size proportional to the type size specified in 
the nearest page size cateyory for newspaper, magazine, and 
other periodical advertisements, as specified in Subsec- 
tions C-l, -2, -3, -4, -5,-6, an@ -7. In determining the 
size of the advertising display area in point-of-sale 
promotional materials consisting of two or more pages, 
the total advertising display area of each page on which 
any printed or graphic material appears shall he aggrecated, 
and where the agyregate of the advertising display arca, on 
which any printcée or graphic material eppears, exceeds 36 
square incnes, the warning statement within its rectangle 
shall be placed on one of those pages and proportionalized, to 
the size of that page in accordance with Section C. ‘ine 
warning statement shall not be required on any nor::-media 
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advertising and promotional matcrials offered or given 

to consumers; nor shall the warning statement be required 

on any promotional materials which are not for public cisplay 
or public consuner exposure, and are distributed to 

cigarette wholesalers, dealers, and merchants, 


P. All advertising contained in non-point-of-sale 
leaflets, direct-mail circulars, paperback book inserts, 
and programs shall contain the warning statement within 
its rectangle in a type size proportional to the type size 
specified in the nearest page size category for newsnaper, 
mage"ine, and other periodical advertisements, as speci- 
fiew in Subsections C-l, -2, -3, -4,-5, -G, and -7. 


G. Sections C, D, E, and F of this Order shall 
become effective sixty (60) cays after it is finally is- 
sued, but to meet. tha general ana ordinary deadlines for 
submission of advertising copy established by the medium 
by or in which the advertisenent is to appear, the require- 
ments of Sections C;, D, E, and F shall not pe applicable (a) 
to newspaper, magazine, or other. periodical advertising 
for whicn the closing date on which an advertiser saust,’ 
eccording to the regular schedule of that newspaper, maga- 
zine, ox other periodical, cGeliver the advertising material 
in final form to the printer, to the publisher, cr as to 
spectacolor-type, to the production house, is less than 
forty-five (45) cays after the cate on which this Order 
shell becore effective; (b) to advertising appearing on 
billboards for which copy must, according to the earlicst 
practical Gate for replacement, be deliverec in final torn 
to the printer or painted cr assembled on such billbcarrs 
less than forty-five (45) days after the date on which this 
Crder shall tecore eftective, but in any event, as to ad- 
vertising oppearing on billboards Sections C, BD, E, end P 
shall become applicable one huncred eighty (160) days 
from the date this Order shall pecowe effective; (c) to 
advertising printed cn non-pcint-of-sale leaflets, direct- 
mail circulars, paperback book inserts, and programs whicn 
4s celivered in final form to the printer less than forty- 
five (45) cays after the date on which this Order shall 
become effective, but in any event, as to aavertising 
printed cn non-point-of-salic leaflets, circct-mail circu- 
lars, paperback hook inserts, and programs, Sections C, — 
D, E, and F shall becore eppliceble cne hunéred forty 
(140) days from the cate this Oréer shall becone effec- 
tive; or (cdc) to point-of-sale promotional materials 
exhibited to cigarette purchasers, which have a surface 
containing an advertising Gisplay area cf more than 36 
square inches, delivered in final form to the printer 
less than forty-five (45) days from the date this Order 
6bhall become erfective. 
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H. This Order shell not be applicable to signs on 
factories, plants, warchouses, and other facilities related 
to the manufacture or factory storace of cicgurattes, to 
corporate or finaneslal reports, or to enployrent sdvertisings, 
or to advertising in tobacco trade publicaticns not cixrcu- 
lated to consusiers, ; 
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EXHIBIT C 


FEDERAL TRADE COMMISSION 
WASHINGTON 0 © 29580 


or I#C BrCcnctany 


Brown & Williamson Tobacco 
Corvoration, 

1600 West Hill Street, 

Louisville, Kentucky. 40201 


Attention: De Baun Bryant, 
Vice President and 
General Counsel. 


Re: Brown & Williamsor Tobacco 
Corporation, 
Docket C-2133. 
Dear Mr. Bryant: ; 
The Commission is in receipt of your communication 
dated August 29, 1972, with attacned exnibits, which you 
filed as a report showing the manner end form of your 
compliance with the order to cease and desist issued on 
March 30, 1972, in the above case. 


The Commission has revievied the revort of compliance 
and has concluded, on the assump*tion thet the informacion 
submitted is accurate and complete, that no compliance 
action by the Commission is indistated at this time. The 
Comnission will not be precludec, however, from instituting 
appropriate action should it subsequently appear that such 
information is inaccurate or incyvnplete. In addition, the 
Commission may at any time reconsider, revoke, or rescind 
such determination should it subsequently appear that such 
information is inaccurate or incomplete, or if action had 
been taken in violation of the terns of the order. 


By direction of the Commission. 


. r ti teat 
Charles A. Tobin, 
Secretary. 
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EXHIBIT D 


[For convenience of Court and Counsel this 
exhibit is bound in on the opposite page.] 


OVERSIZE FOLDOUT(S) FOUND HERE IN 
THE PRINTED EDITION OF THIS VOLUME 
ARE FOUND FOLLOWING THE LAST PAGE 
OF TEXT IN THiS MICROFICHE EDITION 


SEE FOLDOUT NO. : ! 


A 440 


Attachment A--Exhtibits to Statement 


EXHIBIT E 


POINT-CF-SALE - 


Section G of the Order requires that point-of- 
sale advertising materials larger than 36 square inches sent 
to the printer after July 14, 1972, contain the stipulated 
form of health warning. During the period of time encompassed 
by this Report, no point-of-sale materials of the type requir- 
ing the newtarning have been utilized by the Company: However, 
on August 16, 1972 point-of-sale material prepared for Benson 
& Hedges was delivered to the printer for use in November and 
December of 1972. A proof of such material is annexed hereto 
as Exhibit 5. The proof consists of a silver print of the header 
card along with the display piece. 
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EXHIBIT F 


[For convenience of Court and Counsel this 
exhibit is bound in on the opposite page.] 


re 
£5; 
are 
vat . * f fete . 
a | eh 
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4 ; ; 2h i} meee MM. 
LA) ap Wi 

, we Bale 

‘ 4’ es or Sh ‘ 

SAT ee Ba 


eo wae tore phe tA 


Tile after tile after tile. 


This...isthe [Si 
LVimoment. 


Warning: The Surgeon General Has Determined 


RICH, RICH EM That Cigarette Smoking ls Dangerous to Your Health. 


M-2411C 
This advertisement appears in 
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EXHIBIT G 


The first photostat Kent advertisement (9 of 
12) is a proof whith was sent to newspapers. The second 
photostat Kent advertisement (10 of 12) is a tear sheet 
of the actual newspaper advertisement. Comparison between 


the warning statement size in the two photostats clearly 


indicates the occurrence of shrinkage. 
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be Fatt, EXHIBIT H 


pW ode oy D GC 
Lets NS Ry ge Se ES pehis 


re NS ee ¢ ” micar ' s.' ( 
Mein ete a ee 4 Divino OF AVOCA LANDS. INC, 
es oe Tf, tae 


FH EA % 245 Pravke SMoenue 


. 


eg : Beour Yo L,Y. 10017 


July lo, 1272 


“Memorandum to - 


fir. Tra Rot! Satin 


Mr. Jack Cone: ‘ 
Me RLSM Pren & Co... Ine: 


You nave all ‘ean adivined tiat all of our advertising in 
Nevseaners Conmenciagy July 13 ag well as any nayazine 
advertising with a closing data of Guly 13 or tauereafter 
shall contain a “precezutjon natias". whis memo is to 
Simsly explain that it i* sandators that all of our edver- 
tising so descrited conteinn said caution notice. Thera 
Gaa fe no ¢xcuce Cor minusing an insertion in any caper er 
magazinn after July 13. 


sould you, therefor, deurle check mahiog cura that all 
necessary stermt ray: bean taken to insura compliance. 


Willian J. “oore’ 
eputy Advertising oirector 


VIM ea 

GC: tx. ' awe 
Mr. Jackson 
it. Dugan 


01136 
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MEMORANDUM 


. [MR. J. W. GROOME 
MR. -R. lL. JOHNSON __ 
MR. D. S.. JOHNSTON ”* 
MR. M. O. WILLSON 
MR. BROACH 
MR, BROECKER 
MR, DONINGER 
MR. HENDRICKS 
MR. MUDD . 
MR, SMOOT 
MR, G. A. WOODWARD 


MR. R. A. PITTMAN 
April 13, 1972 


‘ ‘ ow 
“* 
. 

.- 


- The Consent Decree regarding the use of.a warning clause in-.,, 
advertising has been signed and becomes effective 60 days 
following the March 30, 1972 date of signing. You have previously 
been furnished with copies of this Consent Decree and with a type 
and printing guide for the warning clause. | 


, * 
« m . eK : 
. PT a Lae Pate? * ad . qe *, o tat, - 


. The placements: of warnings in advertising is no longer a voluntary 
matter, Signing the Consent Decree means that we now have a 

“requirement which is, in essence, a law.” It is therefore incumbent 
on each Brand Group to see that all materials comply with the 
regulation and that omissions and errors do not occur, 


A 448 


Attachment A--Exhtibits to Statement 


July 10, 1972 


CIGARETTE WARNING STATEMENT. 


REQUIREMLINS 


Following are the requirements for the new warning statement disclosure which 
7 affects cigarette advertising and point-of-sale promotion material. 


s 1, GENERAL REQUIREMENTS (Newspapers, Magazines, Periodicals, Billboards, 
' Point-of-sale). 


e 


A, Statement To Be Used: 


Warning: Tne Surgeon General Has Determined That Cigarette Smoking 
Is Dangerous to Your liealth. 


The warning statement shall be set in two horizontal lines parallel with 
the base of the advertisement separated by a leading equivalent to the 
lewer case "X-height" excluding ascending (i.e. nd} and descending 
(i.e. "g") letters of the particular type size. When the width of an 
ad is too narrow because of the columnar format, the warning statement 
: may appear in three lines, provided there is full compliance with al] 
1 other requirements. 


C. Type Face | 

Univers 47 (Foundry) ; 
D, Warning Statement Background 

Warning statement and rule in black with solid white (no tone) background. 
E., Warning Statement Position 1 

tust be positioned within trim area and cannot be part of the border. 


It must be treated as a separate element and in no way relate to a 
visual (including pack) element, design, or copy block. 


It cannot be next to or imnediately contiguous to any rectangular form 
that is of similar shape. 

The rectangle should be located in the lower right hand corner. It is 
possible, where unusual design or background conditions exist, to move 
the rectangle to another part of the ad. This will be a rare situation 
and creative people are advised to check this out with the Account Group. 


I], WEMSPAPERS, MAGAZINES, PERIODICALS 


A. Type Size 


- 


10 point - newsvapers, magezine, and mcriodical advertiscments with tri... 
size not larger then 6%.savere inches , 


Ill, 
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12 point - newspapers, magazine, and periodical advertisement: 


with trim size not larger than 65 but smaller thar, 
110 square inches 


14 point - newspapers, magazine, and periodical advertiser ‘3 with 


trim size not larger than 110 but smaller than 186 
square ‘inches 


16 point - newspapers, magazine, and periodical advertisements 
with trim size larger than 180 square inches. 


NOTE: A double full-page or multiple full page in any newspaper 
excluding tabloids gets a warning statement in 26 point 
type on each page. , 


For tabloids, only one warning statement is required; size 
is determined by total eggregated size of entire ad. 


Ful? page and partial adjoining units, double half page 
horizontal and other similar layouts require only one 
warning statement which goes in the largest unit. Type 
size based on total aggregated size of the ad. . 


B. Rectangle Size 


The warning statement will be set in a ruled rectangle size at 
top bottom and sides varies according to type: size as follows: 


‘10 point - Rule should be 8 points away from copy block 
12 point - Rule should be 10 points away from copy block 
14 point - Rule should be 12 points away from copy block 
16 point - Rule should be 14 points away from copy block 
C. Width of Rule | 7 
10 point type - 1/4 point width 
12 point type - Ve point width 
14 point type - 3/4 aot with 
16 point type - 1 point width 
A. Type Size 


1 Sheet - Not less than 24 points 

2-5 Sheets - Not less tian 1/2 inch 

6-8 Sheets - Not less than 3/4 inch 

24 Sheets and Larger - Not less than 2 inches 


A 
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B, Rectangle Size 


magazine "advertisements of a trim size larger chen 120. square inches, 


- For example, the distance between the rule and the type size is in 
the same proportion as " points separation is to 16 point type size. 


Exaniple 
14 pts 


be . 
24 pts as ts 
C, Width of Rule ° . 
The width of rule enclosing the rectangle shal] correspond 


proportionately to the requirements of Magazine advertisements of a 
trim size larger than 180 square inches. 


For example, the width of rule and the type size is in the same 
proportion as 1 point width is to 16 point type. 


Example 
pt 
as 16 pts 


IV. PUBLIC TRANSIT SIDE CARDS OF ANY SIZE 


jr 


A, Type Size 
_Type-shall not be less than 18 points 


Rectangle Size 


The enclosing rule shall be a size, shape, contrast, placement, 
position, proportionately corresponaing to the requirements of 
magazine advertisements of a trim size larger than 180 square inches. 


For example, the distance between the rule and the type size is in 
the same proportion as 14 points separation is to 16 point type size. 


Example a 


2 14 pts 
Width of Rule '8 pts as 16 pts 


The width of rule enclosing the rectangle shall correspond 
proportionately to the requirements of Magazine advertisements of a 
trim size larger than 180 square inches. 


For example, the width of rule and the type size is in the same 
. proportion as 1 point width is to 16 point type. 


Example 


oe as 1 pt 
Pts "16 pts 
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a£< 


PUBLIC TRANSIT END CARDS. 


All public transit end cards shall comply with the minimum requirements 
for 1] ~ sheet billboards. 
(See sections III -A,B, and C)° 


POINT-OF-SALE PROMOTIONAL MATERIAL 
FOINT-OF-SALE PROMOTIONAL MATERTAL 


On all point-of-sale promotional material with an advertising display 
area of more than 36 Square inches, warning statement requirements are 
the same as those for newspapers, magazines, and periodicals, 

(See sections lI A, B, and c) 


~ 


MISCELLANEOUS 


All advertising contained in non point-of-sale leaflets, direct mail 
Circulars, paperbsck book inserts, and programs should comply to 

Warning statement requirements for newspapers, magazines, and periodicals. 
(See secticns II A, B, and C.) 
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Dewcmber LL, 1973 


J. AUCONE R, NIN1CUS 
P. COLE D. CLARK 
H. KAPLAN J. LINDER 
C. COPPA C. CANAMIS” 


W. TREUSCH 


‘ 


L& NM ADVERTISING ~- LEGAL REQUIREMENTS 


Assurance of the accuracy of such muncene but critical items as 
tar-nicotine staterents and- tne Surgeon General's warning is 
absolute requirement for anyone working on this accounc. 


One mistake is the limit, und we've already chalked one up. 
further mistakes, slip-ups, etc., etc., will not be accorded 
much sympathy from this quarter. 


Strong letter to follow. 


[wi 


. 


Cunmag}am &Weoldh le Advortichny, Now York/Ho: fords Son hencisco/ios Angelos/Detios 


an 


Any 
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EXHIBIT I 
ADVERTISUG (defined as noa-promotien.al campaign ads including magazine, 


newspaper, supplement, outdoor, program and trade ads) 
o 
1, Each advertising keyline presented by the Agency to the Brand 
Manager for approval shall be accompanied by an exact size 
photostat of that keyline. ‘This photostat shall have been 


initialed by the following agency personnel: 


a. Agency Legal - to signify ali legal aspects have been 
reviewed, 
b. Agency Print Service - to signify model releases have 


been secured and that required tar and nicotine and 


liealth Warning depictions are correct according to 


standard. 
c. 
2. Tne Brand Manager, upon approving the keyline, shall initial 
the photostat to indicate that he has checked for proper tar 
and nicotine and Nealth Warning depictions and has specifically 


reviewed the material. 


3. The Brand Manager shall submit directly to Alex Holtzman the 


initialed photostat for legal review. 


4. Legal approval shail be assumed if the Brand Manager is not 


-notified of disapproval within four business days of the date 
of subnissicn to ir. Holtzman. ALL photostats will) be returned 


to the Brand Manager with approvals initialed by Philip Norvis 
Legal. 


5. It will no longer be necessary for the Irand Manager to submit: 


engraver's proofs for legal approval. The Hrand Manager should, 


- 


however, continue to route engraver's proofs to Hr. Cremin and 


Hr. Morgan in accordance with novnal operating procedures, 


‘ 
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G. The agency cannot release materials to publications without the 


approval by the brand Manager of engraver's proofs. The Brand 

Manager cannot approve preois without possession of the fully 
e 

initialed photostat discussed above. 

7. Each Brand Manager is responsible for establishing and maintaining 
an orderly ecdeds System regarding the submission and approval 
of materials. 

PROMOTIONAL ADVERTISING (defined as iditateiutien of consumer or trade 
offers such as liquidators, sweepstakes, etc.) 
a ‘The Brand Manager shall submit to Alex Holtzman a concept outline 
of .the promotion. This statement should be submitted as soon as 


‘possible and siiould cover the basic details of the promotion. 


2. The Philip Morris Legal staff shall notify the Brand Manager in 


writing of all legal questions, procedures and conditions 
relevant to the particular promotion as defined in the concept 
outline. This notification shall be given within ten business 
days of the date of submission of the concept outline. The 
Brand Mauuger is responsible for mecting the conditions/procedures 
and answering the questions raised regarding the promotion. 

3. From this point, the agency and the . and Manager shali follow 
the procedures outlined for nor peemnetonad advertising starting 
with step #1. 


. not involving a promotional offer) 


1. Each P.O.S. keyline presented by the agency to the Brand Manager 
for approval shail be accompanied by an exact size photostat of 
that keyline. ‘This stat shall have been initialed by the following 


- 


agency personnel: 
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Agency legal - to Signify all legal aspects have been 


reviewed, 


o 


b, Agency Print Service - to Signify model releases have 
“been secured and that required tar and nicotine and 


Health Warning depictions are correct according to : 


Standard, 


c. Agency Client Service - to signify overali review of 


materials, 


.2. The Brand Manager, Upon approving the keyline, shall initial 


the photostat to indicate that he has checked for proper tar 


and nicotine and Health Warning depictions and has Specifically 


reviewed the materials. In the case of P.O.S. materials, Specific 


review includes checking with Janet Dunne regarding correct size 


of pieces, etc. 


3. The Brand Manager shall submit directly to Alex Holtzman initialed 


photostat for legal ‘review. 


4. Legal approval shall be assumed if the Brand Manager is not 


notified of. disapproval within two business days of the date of 
submission to Mr. Holtzman. All photostats will be returned to 
the rand banager with approvals initialed by Philip Morris Legal. 
P.0.8. proofs cannot be approved by the Brand Nines without 


possession of the fully initialed photostat. 


Each brand Manager is responsible for including point-of-sale in 


his records systom for submission and approval of materials. 
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PKONOTTONAL P.O, $. MATERIALS, 

% TE the prométiona. P.0.S. materials are an extension of a media 
based promotion, the concept outline discussed under "Promotional 
Advertising" will cover the P.0.S. execution. If the promotion 
is noc media based, the Brand Manages shail submit to Alex 
Holtzman a concept outline of the promotion as carly as possible. 
As with wvinted 1 above; it eee by Philip sseinike Legal 
of the conditions, procedures and gucestions regarding the pro- 
motion shall be considered done under the "Promotional Acvertising" 
notification for media based promotions. If the promotion outline 
has been submitted for point-of-sale only, Philip Morris ver 
shall notify the Brand Manager of all legal procedures, conditions 
and questions within ten business days of the date of submission 
to Hr. Holtzman of the concept outline. The Brand Manager is 
responsible for ‘si tine these conditions/procedures and answering 


all questions raised regarding the promotion. 


From this point, the agency and Brand Manager slall follow the 


procedures outlined for “Generic P.9,S.. Mater) .ls", starting with 


step fl. 


TS A TRS, BRE BIE BA Re EAE LEI INL” LE, FOE IONE OLE OL OG LE LDL LE OLE EL TIE IE PO LE EE LLL ALLE eT TEL CS LE LOT ELE A CL aT 
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Warning Notice - Acetate Over Bayleys May 16, 1972 
. ’ DISOO 
ween pment re MAY 19 


Tene 


Mr. J. B. Dempster Av ~~ Robert V. Hall 


Confirming our discussion during staff meeting this 
afternoon, Mr. C. L. Johnson of the Marketing Department turned 
over 20 approved warning notice acetate overlays to Purchasing 
for use by us and our suppliers. The first six of these have 
been turned over to th2 following staff members: 


Mr. C. C. Johnson, Jr. 
Mr. J. B. Dempster 
Mr. J. B. Glenn ; 
Mr. J. A. Leinster 
Mr. M. A. Taylor 

Mr. R. V. Hall 


The remaining acetate overlays will be turned over to 
suppliers as required. We shall retain a blotter record of the 
suppliers who receive the warning notice acetates and the date 
which they are transmitted. 


It is our understanding that we are to audit all 
mechanical art when it is received from Sales and/or Marketing 
to ascertain that the warning notice is shown precisely in the 
format as shown on the acetate overlays and is i: the proper size 
predicated on the consent order guidelines we have in our files. 
Further, we are to note on the blue copy of the purchase orders 
concerned that the proper warning notice was shown on mechanical 
art and also note on the blue copy of the purchase order that 
warning notice was checked when the proof of the advertising piece 
was made, if a proof were required. 


Any extra acetates we have available will be in the artwork 
file cabinet outside of J. A. Leinster's office. 


BA oa 


Purchasing Department 
RVH:bls 


$ Mr. C. L. Johnson 


A 458 


Attachment A--Exhibits to Statement 


v0 eo CON 


Februsry 14, 1974 


TO: Je te Ave 
FROis TT. H. Hew 


RE: Warning Statement & Pt Nuzhers 


SE ERS OS A A EO A Oe AO ET ON et a Ey A et LO le EE Oe Ot Ae ED TO Ee OG LE NS EL St 


This note serves co'a trevic of Lorillara's compliance to the iuclusica 
pl : 
of the “Naratng Sratecont™ and “Tar and Nicotine Nebevs" in our breads!’ 
acvertisings vateria}, » 


In reviewing the history with Drand Nanccers, Productioa and Ascncics 
it is cur collective recollection that we bave ceaplicd with the regu=- 
lacions. , 


Por your infcrrsticn, the Marketing Depastrent dees several checks ta 
keep waterial accurate: 


- Agency Creative snd Account people check for appropriate 
gize ard positioning 


oe © Brand Managers also check for cccpliance. 
= Lorillard Production Donartment instructs the printing é r 


ecopanies (outdoor ovly) to project the art on c2uora to 
be sure thet the Téi's vill reproévee to the correct size. 


- On some oscccions we sead to cutdcor ccapartes (for 
painted bulictias) e fell-stized repreduction of the 
warning statezent to serga a3 a guide for correct size. 


Avother fact which has assisted us in complicnce 49 the lack of turnover 
fin both Agency personnel sad Bracd Mansgoment. ° 


Fe will, of co -se, continua te closely nonitor these rardatorics to 
mcinteia our r-.cerd of coxzplianse, 


TEM: 20 ; T.HeM. 


ce: A, Stevers 
Me. Cast=an 
R. Srith 
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EXHIBIT J 
Sales Organization Bulletin No. 275 


Friday, November 3, 1972 


Advertising Material - Surgeon Genera.s Notice Requirements 


IMPORTANT 


Effective November 33, all brand identified material placed must 
bear the Surgeon General Notice with the following exceptions - 


DERINGER Little Cigar ‘“aterial 

HALF AND HALF Smoking Tobacco Display Cartons 
Scored or K.D.F. Cartons 

Package Fixture Identification Strips 
Carton Fixture Identification Strips 
Shelf Arrows 

Vending Machine Labels 
‘Change Trays and Change Tray Overlays 
Military and Merchant Marine Gratis Items 
Shopping Bags 
‘Pocket Savers 

Vinyl Cases 


All other material such as Carton Cards (Regular, Negro, Spanish 
and Coupon Offer), Shelf Strips, Shelf Talkers (Regular and Coupon 
Offer), Posters (Regular, Negro, Spanish and Coupon Offer), Decals, 
Spanish Streamers, Imprinted 3-Carton Displays, Riser Cards, Store 
Sale Cards (Regular, Heavy Gauce and Blank Area), Store Sale Shelf 
Talkers (Regular and Blank Area), Header Cards, Brand Identified 
Guessing Ring Coupons and LUCKY TEN Display Cards (Wheels) which 
does not bear the Surgeon General Notice is to be destroyed. 

Items which are not brand identified, such as 24- and 60-carton 
display bases, 30-package counter displays, plain white 3-carton 
bar displays, small white display bases, New Try A Package Cards, 
"Service Is Our Business" Cards, Store Sale t-ne, etc., may be 
used. 


If you have any questions regarding an item, refer the matter to 
your Supervisor for a decision before the item is used. 


TAREYTON Filter King Store Sale Advertising Material 


Based on the number of frequency calls, a supply of TAREYTON Filter 
King Store Sale Advertising Material will be forwarded by special- 
delivery first-class mail to appropriate membcrs of “he Salcs 
Organization. There is no additional materiz! availabie for requi- 


sition. 
}1S0 
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E William Free & Company; Inc. 


NEW YORK RiAML LONDON 


July 12, 1972 


Mr. William J. Moore 

The American Tobacco Company 
245 Park Avenue 

New York, New York 10017 


Re: Silva Thins Precaution Notice’ 


Dear Bill, / 
/ 
As requested last Thursday, July 6th, we have advised all newspapers on our 
schedule to destroy all previous moterial and run new printing material containing 
the FTC Caution Notice for all insertions after July 12th. As a matter of fact, 
all of our revised insertion instructions were. mailed by the close of business on 
i | 
For your information, we are attaching a copy of the instructions which were sent 
directly to the papers. This one was reccived and acknowledged by the Rochester 
Times-Union on July 10th. 


As an added measure to insure compliance by all papers, we have directed their 
New York media representatives to follow up. 

ce 
Also, we have double-checked the entire Silva Thins magazine schedule to be sure 
that all insertions closing on or ofter July 13th will contain the required FTC 
Warning Notice. ‘ 


est regards, 


° 
L. 
CefEEHAE 
Jack Conroy 
Attach, meta 
ec; P, H. Cohen 


C. A. Jackson, Jr. 
D. R. Dugan 


730 FIFTH AVENUE, NEW YORK 10019,PL 7-0100 
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eH TV Fe PO an . hn 
~ . = Ptevers AT. re =o ee D ie Eee “3/0 
0 00 Wee chr phe he ee a Ke SE weet aetna 
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ae Vit. Seees ae? ee 
duly §, 572 

Democrat (i) 

Times Union (£) 

55 Exchange Strcet 

Rochester, New York 14614 


INSERTION SCHEDULE DATED F1672: DATE-SULY 14 INSERTION 


ADS SCHEDULED ON CULY 14TH, DO NOT USE AD NO. SUPPLIED ON INSERTION 
PLEASE USE NEW MATERIAL (COPY COMING FROM NATIONAL 
GAPHIC, NEW YORK.) NEW PRINTING MATFRIAL CONTAINS FTC WARNING COUTTION, 


USE ‘itaCheviR NEN AU NO. BELOW TPT i. “MODATES “#2 2 19K. 
ST-#2-566 (2x10 


>T-72-566-1 (3xbbe) 
ST-72-566-2 (4x50) 


PLEASE DESTROY ALL PREVIOUS MATERIAL USED PRICR TO 7/13/72. 


ALL ADS THAT RUE AFTER QULY 12TH MUST RUN NEK.FTC MARNING CAUTION, REKAINOER 


wevl 


SCHEDULE STET. PLEASE SEKD ACKNOWLEDGEMENT OF THIS MEMO TO WILLIAM ALS QUIST 
iE iT Sagan aa lee | 


MBOYE ACEKCY. se eae Hall ‘ tis 


— 


A, WOCH, TIMES. 
720 TIF TA AVE HUE, NEWYORK 109019, PL 7-0390 preneny Ds 
AMNV. Oe: 
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X 
fare Ine. Advertising 
DIED 


$73 LEXINGTON AVENUEC + NEW YORK, N.Y: 10022 + 212-688-1600 


a 


Senior Vice Pre.ident : . u 
ies 


ie July 13, 1972 
Mr. W. J. Moore 


Deputy Advertising rleager 
The American T-"scr 1 Company 
A Division of a:-neri:>a Brands, Ine. 
245 Park Ave: 
New York, *: ' ut OBLT 
Dear Bill: 
Re: ''Caution" Box Commencement Date 


This is in response to your letter of July 10, 1972 regarding the appear- 
ance of the "precaution" box notice in newspaper sales messages, ap- 


pearing on and after July 13, and magazine sales messages with closing 
dates of July 13 or later. 


As you had requested, all New York and Washington newspapers are al- 
ready running material that includes the "caution" box. For the balance 
of the newspaper schedule, special procedures have been set up to insure 
that the correct sales messages appear: 


l, New printing material for the July 13 insertions was 
shipped well in advance (July 6 and 7) so that there 
would be no last minute crises. 


2. Material was accompanied by revised insertion orders 
explaining the change in the order. (Sample attached. ) 


3. In addition to the new material and revised insertion or- 
der was a special "Important Notice, '' an affidavit, re- 
questing the newspaper destroy all plastics and other 
printing materia] that ran rior to July 13. The signed 
affidavit must be returned by the newspaper advertising 
manager to SSC&B's production manager. (Sample 
attached, ) : 


continued ... 


GI429 


A 468 


Attachment A--Exhibits to Statement 


Mr. W. J. Moore’ -2- ; July 13, 1972 


4. As a further precaution, the Agency has requested 
that all newspapers be contacted by their respective 
representatives to make certain that the Agency's 
orders are carricd out, 


The same procedures are bcing followed for the changeover in the maga- 
zine schedule. In addition, each publication will also receive a letter 
requesting that ‘all previously used printing material be returned to the 
Agency, " where it will then be destroyed. (Sample attached. ) 


As a final precaution, the Agency has issued instructions to its electro- 
typers (who actually forward all the printing material) to destroy all 


extra copies of printing material that was forwarded to publications 
. prior to the July 13 closing dates. 


Sincerely, 


—_— 


Ira Rothbaum 


IR:BAB 
Attachments 


=, ‘. 
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EXHIBIT K 


x. ie 
G « (youl ) Ine. chien ising 
WF A aD 


$7$ LLXINGION AVENUE - NEW YORK, N.Y. 100272 + 212-688-1600 


July 13, 1972 


It is extremely important to our client, American Brands, Ince 
and to us that no cigarette advertising, closing July 13th or 
after, appears without a caution notice as illustrated below, 


Warning: The Surgeon General Has Determined 
That Cigarette Smoking Is Dangerous to Your Health. 


To make absolutely certain that this cannot occur, would you 
' please return all advertis‘ng material (plates, film, etc.) 
that do not contain this notice and notify me promptly in 

writing that this has been done. 


Thank you very much for your cooperation in this matter. 


Yours truly, 


Walter E. Conway 
Production Manager 


A 
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IGik ADVERLISIUG NAUAGER 


IMPORTANT HOTICE 


It fe Annorativo that you destroy all plaptic plate; er 

any othor priating materiela you cay have of PALL HALL GOLD, 
PALL MALL HENTHOL, HERHAID, LTC, LUCKY TEN, and PALL KALL 
EXTRA HILD sdvorticenente ie your poosession that ran 

prior to a July 13, inoortion. 


Fron the July 13th insertion on no advertisements are to bo 
run that do not include tho "caution box". 


Warning: The Surgeon General Has Determined 
That Cigarette Smoking Is Dangerous to Your Healih. 


Will you kindly aien below to signify you have complied 
with thir roqueat “and return this lotter promptly to 
Walter Conway of SSC&B, Inc. 


This is oxtremely ‘mpertant. Thank you for your 
cooperation. 


Waltor E. Conway 

’' Preduction Manege: 
SSC&B, Inc. 
575 Lexington Avenue 
New York, New York 10922 


material as requested above has boen dostroyed. 


Namo of Pullication 
Signature 


Date 


i ccaeinesiesinneneieidlendiamineieneienetenmmaimmemeetdimmmenemnatimmmementeetaaeneneemeteatiantieteeeee teeter eee 
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WILLIAM ESTY COMPAN 


uC Oaronatece 


ADVERTISING 


100 CAST 42°* sTREET 
NEW YORK, N.Y. 10017 
697-1600 


August 29, 1972 
Warning Statement 


Mr. A. G. Weber 
R, J. Reynoids Tobacco Company 
Winstou-—Salem, North Carolina 


Dear Art: 

This is to forward for your information a summary c* our efforts *» insure against 
any possible mistakes occurring in connection with the .nge over from the old 
Warning Statement guidelines (side of the package) to ‘~e .sw Warning Statement 
guidelines (ruled box in the clear). 


With the necessity to include the new Warning Statemer+ requirements in all ad- 
vertising materials after May 15th, we notified all Ou. -of-Home posting plants 

and all hand-held media publishers (magazines, newspapers, supplements, etc.) of 
the necessity to destroy and/or return any materials which they might have in their 
possession which contained the old Warning Statement. 


This was done to avoid the possibility of some outdoor plant or publisher running 
WINSTON, SALEM or DORAL advertising materials containing the old Warning Statement 
by mistake. <n 


Every plant or publisher was initia’ly contacted by letter and requested to either 
destroy or return all old materials and, in addition, to sign and return to us a 
letter indicating their compliance. If after an adequate waiting period (10 days) 
no response was received, a second letter, followed by a telegram, registered letter, 
and direct phone calls were used until our requests were finally answered. 


The fellowing is a summary of our efforts and the total response received to date 
for eash type of media: 


1) Newspapers: Four hundred and twenty papers (420) were contacted (total papers 
currently and previously usei by WINSTON, SALEM and DORAL). To date, we have re- 
ceived a signed letter from every one of the 420, stating that they have destroyed 
all materials containing the old Warning Statement. 


2) Jewish Newspapers: The twenty (20) papers that we have used or are using were 
contacted, and all have returned signed letters of compl-ance. 


3) Spanish Newspapers: The three (3) we have used were contacted, and all returned 
compliance letters. ! : 


A 468 
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Reynolds Tobacco Company Vago No. 2 


4) Black Newspapers: The sixty-six (66) papers that have boon used by our Brands 
were cor.tacted. All forty-nine (49) of the Amalgamated Papers returned signod 
letters. Howev>, of the seventeen (17) Independents contacted, one (1), Tho 
Charlotteville, West Virginia Tribuns, has not responded even though numcrous 


Letters, telegrams, registered letters, and phone calls have been made to the 
publisher in an attempt to get them to comply. 


Baseball Procrams: All twenty-three (23) Programs used by Reynolds were coli- 
tacted, and all have returned signed letters of compliance. 


. 6) '72 Mapasines: The sixty-nine (69) publications on the current schedule (all 
three Brands) including Jewish, Spanish and Black Magazines were contacted, and 
all returned the old materials they had on hand as well as the signed compliance 
letters. 


7) '71 Magazines: The sixteen (16) magazines, programs, etc. used in previous 


years, but not being currently used, were contacted and all responded by returning 
the signed letter and all old materials. : 


8) Supplements: All Supplements on the current list, as well as used in previous 
years were contacted, and all. eight (8) returned “he signed compliance letter 
and destroyed old materials. 


Military: All nine (9) military publications used in 1971 and 1972 were con- 
tacted and all returned signed compliance letters. 


30-Sheet Outdoor Plants: The five hundred and eight-five (585) posting plants 
used by WINSTON, SALEM and DORAL were contacted. These plants not only destroyed 
any renewal paper they had on hand, but also scraped clean any boards which might 
be standing idle with an RJR posting containing the old Warning Statement. 


6-Sheet Outdoor Plants: The sixty (60) plants which post 6-Sheets were also con- 
tacted, and all followed the same two-step procedure used by the 30-Sheet plants. 


12) Misc. Out-of-Home: The fifteen (15) plants which handle buses, transit, com- 
muter, etc. were also contacted, and all destroyed all old materials. 


In summation, one thousand two hundred and ninety-four (1,294) magazines, newspapers, 
programs, supplements and Out-of-Home plants were€contacted and requested to either 
destroy and/cr return all old materials and signed return letters indicating their 
compliance. To date, ve have in our files a response from each of them except one 
Blac} Independent Newspaper (Charlotteville, West Virginia Tribune) which we are 

stil. ittempting to contact and receive a response. 


Art, if you have any questions or wish to discuss this further, please advise. 


Sincerely, ..~ 


¢ 


- BEB. Hooker 
. B. Granger 
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EXHIBIT L 


WILLIAM ESTY COMPANY 


iwc OowrrOnatco 


ADVERTISING 


100 CAST 42°" STREET 
NEW YORK, N.Y. 100!7 
697-1600 


April 12, 1973 


Mr. J. 0. 

Marketing Dex 

R. J. REMIOLDS TOBACCO COMPANY 
Winstor4Salem, North Carolina 27102 


Re: "5 Simple Tests" — Roanoke Times 


Dear Jack: 


As discussed, this forwards the make-good letter and a copy of subject adver- 
tisement as it ran improperly without FTC Statement or Tar and Nicotine 
Numbers on 4/9-10 in the Roanoke Times. 


The make-good appears 4/12-13. Please let. me know if you have any questions. 


Sincerely, 


f 


3 eel 


John H. HeCain 
JHhicC/er 
Attachments 
cc: Mr. T. E. Sandefur 
Mr. R. B. Hooker 
Mr. S. C. Wooten, Jr. 


Hp. 6.3.68 AMGER 
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THE ROANOKE ‘TIMES 
| Che Warld-News 
GALAX GAZETTE 
TIMES-WORLD CORPORATION P. O. Box 2491, Roanoke, Virginio 24010 — Telephone (703) 981-3351 


April 11, 1973 


RICHARD L. NYSTROM 
General Advertising Manager 


Mr. John ™onz ; 
Williar cy Company, Inc. 
100 Ea 42nd Street 

New York, New York 10017 


Dear Mr- Monz: 


This letter is to confirm my phone call to you of April 10 regarding 
the Winston Cigarette ad which ran in the Roanoke newspapers April 9 p.m. 
and April 10 a.m. As 1 related to you, the reproduction material was 
satisfactory a 4 exactly what we require. The ad was processed correctly 
but when the negative was made, the Engraving department clipped off the 
bottom portion of the ad containing the Federal Trade Comnission's required 
information and the Surgeon General's warning portion. 


Knowing this could result in problems for William Esty and/or the 
R. J. Reynolds Tobacco Company, I immediately scheduled a makegood for 
the entire ad to be published in our papers April 12 p.m. and April 13 
a.m.,; with corrections, of course. : 


I sincerely regret that this occurred and do hope that our prompt 
attention to the matter and this letter will enable you to avoid any 
future misunderstanding or dissatisfaction concerniag the error in 
this publication. Enclosed please find a tear sheet of the ad as it 
appeared incorrectly and let me know immediately if there is any 
other way in which I can be of service to you. , 


Sincerely, 


/ 
LLL 


RLN: jop Richard L. Nystrom 


Enclosures 


cc: Mr. C. E. Schloemer, Branham-Moloney, New York 
Charlotte Office 
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AS ie 
WILLIAM ESTY COMPANY 


tw CoOeroaatig 


ADVERTISING 


100 CAST 42°" STRUCT 
G. ROBERT HOLMEN eer eran NEW YORK, N.Y. 10017 
SENIOR VICE FRESIDOENT X 697-1600 


March 23,1973 


are Max-CLatN | 


As INfo. 


Mr. nay am 7) a 


Marketing“Service Manager 
R. See Tobacco Company 
Winstén-Salem, North Carolina 


DeAr Art: 
This forwards a leiter from the Colorado Springs Gazette Telegraph 
explaining their error on a March 1, 1973 SALEM 2-color newsp2per 


insertion, 


Please note that we have obtained a full run makegood due to their 
omission of the Warning Statement. 


Cordially, 


1 (ei 


G. Robert Holmén 
jc/ 


Attachment 
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- Ji bb je P, 
bgt ‘ RJ.Reynoids Tobacco Company 
Winsion-Salern, N.C. 27102 
of ve ae 


roa 


=) [is cs FLAY 14 
Sz Ve ta 


‘ ae ae January 23, 1973 
Charl_s A. Tobin, Esquire 

Secretary 

Federal Trade Commission 

Washington, D. C. 20580 


Dear Mr. Tobin: 


It has come to our attention that an advertisement 
for SALEM cigarettes in the January 8, 1973, issue of the 
Seattle Times was inadvertently run without the required 
warning Statement. The ad in question was run ‘1. major 
newspapers on that date throughout the United States. 


The warning statement was omitted from the Seattle 
Times due to an error committed by the Production Department 
of the newspaper. Enclosed is the original of a telegram to 
Reynolds ceceived this dete from the paper which attests to 
that fact. 


In order that you will be aware of the steps taken 
by the Company and its advertising agencies to insure that 
the warning statement always appears in newspaper advertising, 
I shall set out below the procedures which are followed: 


(1) An insertion order which states when the ad 
should run, position in the paper preferred, etc., is sent 
out by the agency to each newspaper in which the ad is to 
appear. Stamped prominently on the order is the eating 
(in the case of William Esty Company): 


“IMPORTANT NOTE 


"This advertisement complies with the FTC 
requirement for a warning statement and 
tar and nicotine line which must appear in 
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Haw eynuies bevacce Lompany 
Winston-Sa'em, N.C, 27102 


Charles A. Tobin, Esq. cae January 23, 1973 


all cigarette advertising. Check 

material you receive against this proof 

to be sure it is correct.: Under no ” 
circumstances are you to cun substitute 


materials” or x alter a any copy wit out 
checking, with the William Esty Company." 


(2) Proofs of the ad are sent along with the 
insertion order. Tne-''Zanortant Note'' in the insertion order 
is stamped also on the proof, Enclosed for your information 
is a copy of the proof of.the particular ad run in the 
Seattle Times on January 8, 1973. 


(3) Plastic mats are supplied the newspapers which 
can be used by them for reproducing an ad. The mats also 
contain the warning notice. 


Notwithstending the fact that the Company and its 
agencies supply mats to the newspapers, there are some papers 
which make their own ~"*ates and do not use the mats. This 
was done by the Seattl.: Times, and, during the course of 
making the plates, its Production Department inadvertently 
omitted the warning statement. Thus, it ignored the specific 
instructions included in both the insertion order and the 
proof. 


We believe that the Commission would agree that 
neither R. J. Reynolds Tobacco Company nor its advertising 
agency, William Esty Company, can be held responsible for 
the inadvertent human error of the Seattle Times. We have 
been assur_d by the newspaper that such mistake will not be 
repeated in the future. 


We trust that the above explanation is satisfactory. 


Very truly yours, 


MHC: kam We BOO) Cut, 


4 fax H. Crohn, Jr. 
Enclosures Secrecary 
cc: Allen F. Brauninger, ays 
bect 63. ¥. eines 
J. S. Dowde” ~ 
Robert Holinen 
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Warning: The Surgeon General Has Determined 
That Cigarette Smoking Is Dangerous to Your Health. 
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EXHIBIT P 


Warning: The Surgeon General Has Determined 


That Cigarette Smoking Is Dangerous to Your Health. 


Univers 747 — 16 point 


Warning: The Surgeon General Has Determined 


That Cigarette Smoking ls Dangerous to Your Health. 


Univers #47 — 14 point 


Warning: The Surge .a General Has Determined 


That Cigarette Smoking Is Dangerous to Your Health. 


| Univers #47 — 12 point 


SD 


. Warning: The Surgeon General Has Determined 
‘ That Cigarette Smoking Is Dangerous to Your Health. 


Univers #47 — 10 point 
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EXHIBIT Q 


14 Point Univers No. 47 


Warning: The Surgeon General Has Determined That 
Cigarette Smoking Is Dangerous To Your Health. 


12 Point Univers No. 47 


Warning: The Surgeon General Has Determined That 


Cigarette Smoking ls Dangerous To Your Health. 


10 Point Univers No. 47 


| Warning: The Surgeon General Has Determined That 
| Cigarette Smoking Is Dangerous To Your Health. 
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EXHIBIT R 


Warning: The Surgeon General Has Determined 


Univers #47 — 16 point 


Warning: The Surgeon General Has Determined 
That Cigare’ Smoking ls Dangerous to Your Health. 


Univers #47 — 14 point 


Warning: The Surgeon General Has Determined 
That Cigarette Smoking ls Dangerous to Your Health. 


Univers #47 — 12 point 


Warning: The Surgeon General Has Determined 
That Cigarette Smoking Is Dangerous to Your Health. 


Univers #47 — 10 point 


That Cigarette Smoking Is Dangerous to Your Health. | 
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EXHIBIT S 


COMPARISON BETWEEN THE LEADING AND THE 


SPACING TO THE RULE FOR THE INDUSTRY — 
STANDARD AND THE STAFF LITERAL 


Lower Upper 
Vertical Vertical 
Leading Spacing _ Spacing | 
10-pt. Warning Statement 
Industry Standard 7 pts. 10 pts. 10 pts. 
Staff Literal | 10 1/2. pts. 12 ptr 12 pts. 
12-pt. Warning Statement 
Industry Standard 71/2 pts. 12 pts. 12 pts. 
Staff Literal 13 pts. 12 pts.. 13 pts. 
14-pt. Warning Statement 
Industry Standard 8 pts. 15 pts. 14 pts. 


Staff Literal 16 pts. 16 pts. 17 pts. 
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EXHIBIT T 


Comparison Between The Total 
Areas Of The Standard 
___And The Two Literals 


14 pt. 


1] pt. 


10 pt. 


Blue - Staff Literal 
Red - Industry Standard 


Black - Industry Literal 
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children, They themselves lived through 
the lean years, and now they see their 
kids rejecting the value of work. They 
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Several psy.. do wwsswugren wragorneet 
why some people embrace the thought 
of a depression. One is the phenomenon 
that occurs when the anxiety of wait- 
ing for a disaster becomes greater than 
the actual fear of facing it. In that 
case, a person may actually wish for 
the trouble to arrive and thus put an 
end to anxicty. Another concept is “rep- 
etition compulsion.” “This applies to 
people who have a need to master the 
trauma of the past.” explains Dr. Rob- 
ert Reich. director of psychiatry for 
New York City’s department of social 
services, who works with the thousands 
of homeless men who crowd the Bow- 
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Almost every skier up 


Find the one who doesn't. 
1. Nope. He's Sandford R. 
Brochure, resort owner. 


a ta 


Gi: nmick Every weekend predicts ° ‘two inches of powder is com- 


ing!’ (I's his wife—wearing heavy make-up.) Just bought 
some super-cool menthol cigarenes, and they turned to slush 
. She's Althea Home. Gimmick: Stretch pants so tight she 
mends them with spray paint. Thinks a ski pole is an athlete 
{rom Warsaw. 3. An abominable sriowman. 4, No, he’s 


here today has a gimmick. 
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Boyer U. Dumm, beginner. Skis like a man being a! tlacked by a lumoe 


yard. Has been picked up so often by sk patrol, they've sewn a 
handle on his jacket. His filter cigaretie's laste is recess sed so far, 
it needs lift tickets to bring it out. 5. Right. He likes to pul On skis 
—not his fellow skiers. Wants his cigarette without fancy fads 
and gimmicks, too. Camel Filters. No nonsense Just good 

laste and great tobacco. 6. He's Gay Abandon, ski model 
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He's either wearing a huge fur hat—or his ene VR 


head is unravelling. Thinks a giant s!alom 
is something you buy in an Italian deti. 
7. A pigeon, on his way to a formal dance 


Camte Piers. 


Theyre not for cveryisedy ' 


Warning: The Surgeon General Has Determined 
That Cigarette Smol.ing Is Dangerous to Your ticalth, 


(but they could be for you). 
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Almost every skier up 
here today has a gimmick. 
Find the one who doesn't. 
We 1. Nope. He's Sandiord R 

\ ‘woe 7 Brochure, resort owner 

Gimmick Every weekend predicts “two inches of powder is com- 

ing!’ (it’s his wife—wearing heavy make-up.) Just bought 

some super-cool menthol cigareties, and they turr.ed to slush. 

2. She's Althea Home. Gimmick: Stretch pants so tight she 

mends them with spray paint. Thinks a ski pole is an athlete 

from Warsaw. 3. An abominable snowman. 4. No, he’s 
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To The Commission During 
Negotiation Of Order 


Actual size photocopy of portion 
of advertisement 
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We ask all the time 
anyone, They like its co 
fastest g:awing of the r: 

And Kool is the nu: 
everywhere. | 

- Right now, there « 

But Kool plans tos 

Only Kool combin: 
And then tops it all off 

If you want a smo 

But you don’t havi 
why he changed to Koo 


*Maxwell Report—Barron’s | 
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HMottywoon, Fra., Jan, 25— 
Daily newspaper exces left the In- 
ternational Newspaper Advertis- 
ings Executives sales conference 
here today armed with more 
hknawledge about the growing trend 
to narrower page widths, but also 
forewarned that not all advertisers 
weleome the trend. 

Many publishers and advertisers 
hoped the moves to 55-in. and 56- 
in. newsprint rolls (AA, Jan. 27) 
would lead to greater standardiza- 
tion of page widths among dailies. 
Some advertiscrs, however, wor- 
ried about losing impact with 
smaller ad units and about what 
they viewed as a rate increase in 
some cascs. 

Vance Stickell, vp-sales, and 
Don Maldonado, ad director, both 
of the Los Angeles Times, and 
Hal Jurgensmyer, operations vp, 
Knight-Ridder Newspapers, parti- 
cipated in a pancl on the subject, 
added to the program at the Jast 
ninute and moderated by Richard 
-arpenter, vp-marketing, Phiia- 
delphia Bulletin, and the 1974 
INAE president. Mr. Jurgensmyer 
focused on the advantages of going 
to a six-column news and ad for- 
mat, while the Times officials dis- 
cussed the merits of the six-col- 
umn news format and eight-co!- 
umn ad approach. 

Mr. Stickell, who said his 
daily would have saved $3,500.000 
with a 56-in. roll, but $4,200,000 
with a 55-in. web, added that 
management did not even consider 
a six-column ad format because 
that would have meant a one-third 
increase in linage rates on top of 
two other rate hikes in the past 
year. There has been no ciicnt 
resistance to the changeover, al- 
though “a couple” of national and 
retail accounts were inconvenicn- 
ced somewhat at first. United Air- 
lines, for one, had been using a 
s¢ven-column, full-page ad na- 
tionally, a size no longer accepted 
at the Los Angeles Times, he 
added. 


* Mr. Maldonado said the transi- 
tion went smouthly, thanks to a 
Prototype shown to clients nearly 

days in advance. Some 1aSnion 
Stores were reluctant to try the 
new ad unit Sizes until shown that 
their visual impact would not be 
lessened, he suid, Tie Times has 
reduced sume ads with “a shrink 
lens,” so fur ut the daily’s ex- 
bense, he added, 


EXHIBIT W 


The Miami Herald, which had 
eliminated seven-column, full- 
page ads and adopted more mod- 
ular ad units in 1973, had consid- 
ered wider page widths (e.g., a 
seven-column format, nine-col- 
umn display ads and ten-column 
classificd) with fewer total pages 
per issuc, according to Mr. Jur- 
gensmycr. Its conversion to an all- 
six-column format on March 3 
(AA, Jan. 27), he said, would 
have taken much longer if original 
manufacturer estimates on altering 
press equipment had been correct. 
But, using its own production pco- 
ple, the gear was redone for $125,- 
000, compared to carlier $2,300,- 
000 estimates, he said. 


= Mr. Carpenter hoped the trend 
would bring about “a greater 
degree of standardization than ex- 
ists at present” in page sizes. 
However, a representative from a 
chain retailer among the 700 at- 
tendces complained to the INAE 
pane] about the “hodge podge of 
sizes and shapes” caused by these 
moves, and said this will present 
a problem for chain retailers 
which create their ads centrally. 
Another retailer, Edward Kreitz, 
ad promotion director, S.S. Kresge 
Co., Troy, Mich., including the K- 
Mart chain, indicated he was not 
convinced that narrower is better 
for retailers. He would welcome 
standardization of page sizes, he 
said, to make it easier for K- 
Mart’s advertising people, who 
prepare 2,500 ad pages weekly for 
450 dailies. Mr. Kreitz also urged 
publishers to warn their newsprint 
suppliers against further large 
price increases because “adver- 
tisers like K-Mart cannot reduce 
the number of items advertised in 
each ad or reduce the size of the 
display space .. . and still main- 
tain comparative sales increases.” 
If that were possible, he said, “we 
would have been doing it long 
ago. The fact is it docsn't work. 
We have reached the brink of 
diminishing returns.” ‘ 


a K-Mart, he noted, uses 1,350 
tons of paper for cach of its roto- 
gravure preprints distributed 


twice monthly to 36,000,000 pco- - 


ple via 450 newspapers. 

Alvah Chapman, Knight. Ridder 
president, told the INAE carlier 
in the weck that cach column inch 
in the six-column ad format “will 
be approximately onc third wider 


Advertising Age, 2/73/75 


+b i Pen 7 f. ,, rapaeay A n 
Aidmen werry about narrower pages 


than in our present diltl-oduen 
format. Therefore, the rate per 
column inch... will be one-third 
higher. But a full page costs the 
seme,” as do one-half and one- 
quarter page ads, he emphasized 
1n a Ileave-bchind, KRN ccneeded 
one disudvantuge of the new for- 
mat is “resizing™ some national 
and retail ads, but the chain said 
must of its clients ure in favor 
ol the change. 

# Publishers with the “six-and- 
six” format will have to talk more 
in terms of pages and half-pares 
than in linage terms, said Mr. 
Jurgensmyer, who added that Me- 
dia Records will restate their ad 
pages to an equivalent cight-page 
basis as it has long done for the 
Louisville Courier-Journal. Among 
the “significant number" adopting 
this “look of the future” this year, 
said Mr. Chapman, will be the 
Minneapolis Star and Tribune, St. 
Paul Pioneer Press and Dispatch, 
Kansas City Star, Detroit News, 
Philadelphia Bulletin and KRN'’s 
cwn major Gailies, including the 
Miami Herald and News and 
Philadelphia Inquirer. The New 
York Times, too, is ‘‘seriously con- 
sidering” the six-and-six format, 
he added. 

Knight-Ridder felt disadvant- 
ages in the six-and-cight format 
chosen by the Los Angeles Times 
included “stacking” some ads to 
accommodate news columns and 
greater use of news fillers to com- 
plete pages occupied by less than 
full-page ads. Mr. Maldonado, 
however, said it has had no com- 
plaints to date from clients whose 
ads were “stacked.” 

a Christo Jackson, Newspaper 
Advertising Bureau's chain store 
sales director, said Scars, Rocbuck 
& Co. now is trying to standardize 
37 different page widths used by 
1,000 dailics. Sears also has 
urged its stores to avoid oddly 
shaped ads that are costly for 
papers to make up, in line with 


the bureau's suggestions on con- 
serving newsprint. 

Herb Lubalin, president, Luba- 
lin, Smith, Carnase Inc., gave an 
art direcior’s view of newspape.s 
formating, which he said is typic- 
ally “unreadable” and “indeserib- 
able,” as well as “twice as bad” as 
the “pretty terrible’ advertising 
dailies carry. Despite technoloyical 
improvements, dailies have done 
little to modernize formats, 
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COUNTER AFFIDAVIT OF HORACE R. KORNEGAY ON MOTION 
TO DISMISS AND TO SUPPLEMENT RECORD ON 
APPLICATION FOR STAY OF PENALTIES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BROWN & WILLIAMSON TOBACCO CORP., 
PHILIP MORRIS INCORPORATED, 

R.J. REYNOLDS TOBACCO COMPANY, 
LOEW'S THEATRES, INC., 

AMERICAN BRANDS, INC., and 
LIGGETT & MYERS INCORPORATED, 


Plaintiffs 


LEWIS A. ENGMAN, PAUL RAND 
DIXON, MAYO J. THOMPSON, M. 
ELIZABETH HANFORD, STEPHEN NYE, 
FEDERAL TRADE COMMISSION, 

and EDWARD H. LEVI, - 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
v. ) 
) 
) 
) 
) 
) 
) 
) 
) 


COUNTERAFFIDAVIT ON MOTION TO DISMISS 
AND TO SUPPLEMENT RECORD ON APPLICATION .- 
F AY T 
DISTRICT OF COLUMBIA ) 


) ss: 
CITY OF WASHINGTON ) 


Horace R. Kornegay, being duly sworn, deposes and 


1. I am an attorney, duly licensed to practice law 
before the Supreme Court of North Carolina and the Supreme Court 
of the United States. Together with H. T. Austern, Dsq., I 
participated as co-counsel in the negotiation of the Consent 
Cease and Desist Orders concerned in this litigation, and in 
the cooperative investigation of compliance with those Orders, 
and the extensive conferences over a four month period to 
negotiate a resolution of the controversy with the Commission 


staff and the Federal Trade Commission. 
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2.° I have read the affidavit of Eric M. Rubin, Esq., 
of the Federal Trade Commission staff “based on information and 
belief," and assert that it contains the major errors of fact set 


forth in the counteraffidavit of my co-counsel, H. T. Austern. 


3. At the outset of the compliance investigation in 


May 1974, and throughovt the many conferences, I have repeat- 


edly stated to the staff that if the respondents were advised 
specifically which advertisements were considered in violation 
of these Orders, the companies would promptly discuss particular 
revisions. 

4. In late November 1974, during the staff informal 
interrogation of empl es of one of the respondents, Mr. 
Maurice S. Meyer, the then head of the Compliance Division in 
the Bureau of Consumer Protection of the Federal Trade Commis- 
sion, requested that I step out with him since at that point 
in the interrogation neither Mr. Meyer nor I was engaged in 
questioning. We went into a small waiting room, and Mr. Meyer 
then entered into a discussion of his views as to how this 
controversy could be resolved. Among other things he stated 
that there would have to be a payment of money for past viola- 
tions. I asked Mr. Meyer how much money he had in mind and 
what specific violations it related to. He stated to me that 
he could not give me an exact figure but that it must be suf- 
ficiently large to be "painful." He repeated the word "pain- 
ful" several times. I advised him that the industry had 


negotiated the Consent Orders in good faith and that each 
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company had endeavored to carry the Orders out in good faith, 
snd that ccrtain of the areas now being investigated by the 
Compliance Division were beyond the control of the tobacco 
companies, such as newspaper shrinkage, or not covered by the 
Orders. I went on to say that while I would report back to 
the companies his proposal that in my view they could not 
seriously consider a monetary settlement until such time as 

he arrived at and informed us of a specific amount of money to 
be paid by each company for its specific violations. I told 
him my reason for this statement was that it would certainly 
be unreasonable to expect the six companies simply to divide a 


gross amount among themselves and that if any were required 


to pay civil penalties that the amount of those penalties 


should be related to violations of the Orders, if any, com- 
mitted by a particular company. 

5. I was present at the final conference on 
February 7, 1975, with Director Rosch and his staff. I can 
confirm with my own knowledge the facts recited by Mr. Austern 
in Paragraph 9 of his counteraffidavit. 

6. Throughout the sessions with the staff, I re- 
peated, and it was emphasized by Mr. Austern, that it was of 
cardinal importance that agreement be reached as to the future 
because of the large volume of advertising concerned, the 
problem of penaities running, and the respondents’ interests 
in avoiding continuing and costly future litigation. To that 
end, I concurred in the recommendations and accommodations 


proposed by the respondents in the Aide Memoir presented to 
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the Director, J. Thomas Rosch, Esq., on January 16, 1975, and 
in turn submitted to the full Commission in the Statement to 
Accompany Staff Report and Recommendations Concerning Past and 
Future Compliance on March 14, 1975. 

7. The staff has consistently refused to discuss 
these recommendations and accommodations, of vital importance 
for the future, unless the respondents came forward with large 
sums of money and conceded the existence of extensive and 
largely unparticularized past violations. Acrinst the facts 
of that background, the Commission in its letters of August l, 
1975, formally indicated its "determinations" of past viola- 
tions on unspecified advertisements in wide categories of ad- 
vertising in magazines and newspapers, on point-of-sale 
materials, and with respect to vending machines, and confirmed 
the staff position. 

8. In these circumstances, the fact is that unless 
the respondents put an at the outset large sums of money and 
acquiesce in the broad assertion of overall violation only 
generally "determined" in the August 1, 1975, formal letter 
orders of the Commission as violative of these Consent Orders, 
or hazard continuing their advertising at the risk of accumu- 
lating penalties, they have no further administrative recourse 


for any prompt resolution of the controversy. 


Fh A 


[Sworn to September 5, 1975] Horace 2. Kornegay os 
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AFFIDAVIT OF WILLIAM J. MOORE IN OPPOSITION TO DEFENDANTS ' 
MOTION TO DISMISS AND TO SUPPLEMENT RECORD | 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


—-— ee ee eer ee ee ee He KH = KX 75 Civ. 4051 


/ Cc (CHT) 
AMERICAN BRANDS, INC., : Consolidated with: 
75 Civ. 4047 
Plaintiff, : 75 Civ. 4048 
75 Civ. 4049 
-against- : 75 Civ. 4050 


75 Civ. 4052 
FEDERAL TRADE COMMISSION, et al., : AFFIDAVIT IN OPPOSITION 
TO DEFENDANTS' MOTION 
Defendants. : TO DISMISS AND TO 
SUPPLEMENT RECORD 
om St ee ae eee a rT ae 


By——-- ———— a= 
STATE OF NEW YORK ) FILED SEP , 1975 
> «6SS.3 
COUNTY OF NEW YORK ) a a 
Per—__.___--... 


WILLIAM J. MOORE, being duly sworn, deposes and 
says: 

1. I am the Deputy Advertising Director of The 
American Tobacco Company, a division of American Brands, 
Inc. (herein American), and have held such position for 
eight years. 

2. I make this affidavit in opposition to 


defendants’ motion to dismiss and to supplemert the record 


on American's application for a stay of penalties pending 
final judgment. 

3. In my position as Deputy Advertising Direc- 
tor, I am fully familiar with the contents of the Order 
of the Federal Trade Commission issued on March 30, 1972 


("Consent Order"). I am personally familiar with the 
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implementation of the Consent Order in American's adver- 


tising since 1972. 

4. Various measures have been taken to insure 
that American is in full compliance with the Consent Order 
American's employees responsible for advertising were 
given a copy of the Consent Orde: and have been instructed 
to abide by its terms and provisions. Additionally, all 
of American's advertising agencies were given copies of 
the Consent Order and were advised that it was mandatory 
that American's advertising contain the caution notice 
as required by the Consent Order. Further our sales 
organization was notified of the items which were covered 
by the Consent Order and were instructed to destroy all 
material which did not contain the required warning 
notice. 

5. In accordance with my instructions, proofs 
of the various sizes of the caution notice in Univers 47 
(Fdy) type with the surrounding box in the sizes mandated 
by the Consent Order were prepared by BBD&0O, one of 
American's advertising agencies. In addition an acetate 
overlay was prepared by them in exact literal compliance 
with the Consent Order. American's media advertising from 
the effective date of the Consent Order to the present has 
been checked against these acetate overlays to insure that 
it is in full compliance with the Consent Order. 


6. By letter dated April 21, 1972 the FTC 
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Division of Compliance directed American to file a written 
report of compliance. I personally had assembled all of 
the 142 exhibits enclosed in American's Compliance Report. 
The items sent to the Commission represented all manner 
and form of American's advertising, as requested and in 
accordance with the instructions received from the 
Division of Compliance. This fact was communicated to 


the Commission in the report dated September 12, 1972: 


"Enclosed herewith as Exhibits 1 through 
142 are samples of all the cigarette advertising 
prepared for this Company which had regular closing 
dates, or in the regular course had to have been 
delivered in final form to the printer, publisher 
or production house, or painted or assembled on 
bill boards, on or after July 13, 1972. These 
Exhibits Cemonstrate full compliance with the 
Order." 


7. The exhibits sent to the Commission in- 
cluded proofs of newspaper and magazine advertisements, 
glossy photographs of billboard advertising, transit card 
advertisements, and actual point of sale advertising. 

8. The Compliance Report, with exhibits, was 
accepted without objection by the Commission in a letter 


dated December 20, 1972. 


9. From the effective date of the Consent Order 


to the present, American's advertising has appeared at 
various times in over 250 newspapers nationwide and 50 
magazines, including the Washington Post and other publica- 
tions with large circulations in the District of Columbia 


which were readily viewable by Commission and its staff. 
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10. By letter dated May 10, 1974, the Division 
of Compliance informed American that it was initiating an 
investigation and requested a large number of documents. 
During the course of this investigation, which lasted for 
approximately 10 months, I assisted in the gathering of 
over 1200 exhibits for submission to the Commission. I 
and four other Company employees explained in detail when 
interviewed by the Commission Staff how American took great 
pains to comply with the Consent Order. Additionally, I am 


informed that seven representatives from American's adver- 


tising agencies also advised the Commission Staff how they 


implemented the terms of the Consent Order. 


ll. By letter dated August 1, 1975, the 
Commission informed American of its determination that 
certain categories of American's advertising were in viola- 
tion of the Consent Order. In my capacity as Deputy 
Advertising Director, I have read that official communica- 
tion, but I am unable to determine how American's adver- 
tising does not comply with the Consent Order. The 
determinations of violations are so vague and indefini*‘e 
that it is impossible for me to understand in what manne: 
American's advertising violates the Consent Order and 
which specific advertisements are allegedly violative. 
Thus, although I am in part responsible for insuring that 


American's advertising complies with the Consent Order, I 
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am unable from the letter to determine how American would 
modify its advertising. 

12. It is my belief that ‘merican's advertising, 
unchanged in manner and form since 1972, fully complies 
with the Consent Order. Under such circumstances, ~ am 
left in a very real dilemma of not knowing how or if 


American's advertising violates the Consent Order nor how 
g 


the advertising may be modified to bring it within the 


Commission's interpretation of the terms of the Consent 


Order, if indeed it is in violation. 


a to before me this 


a of September, 1975. 


on, OG /b~ 


Netar- : * oe CsiaTLL 
™ . » of iow York 
Que i 
Ce e 


Cau at ¢9, am 
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COUNTER AFFIDAVIT OF J. R. AVE ON MOTION TO DISMISS AND TO 
SUPPLEMENTAL RECORD ON APPLICATION FOR STAY OF PENALTIES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LOEW'S THEATRES, INC., 


Plaintiff, — : 75 Civ. 4050 
Consolidated 
- against - : with 
75 Civ. 4047 
LEWIS A. ENGMAN, Chairman, : 75 Civ. 4048 
Federal Trade Commission, et al., 75 Civ. 4049 


: 75 Civ. 4051 
Defendants. 75 Civ. 4052 


COUNTERAFPFIDAVIT ON MOTION TO 
DISMISS AND TO SUPPLEMENT 
RECORD ON APPLICATION FOR 
STAY OF PENALTIES 


STATE OF NEW YORK  ) 
COUNTY OF NEW YORK ) 

J. R. AVE, being duly sworn, deposes and says: 

1. I am Vice President - Advertising and Brand 
Management of Lorillard, a division of Loew's Theatres, 
Inc.. and have held such position since December 1973. 

2. I have a primary responsibility for Lorillard's 
compliance with the Federal Trade Commission consent order 
issued on March 30, 1972 (Docket No. C-2180) ("consent 


order"). In meeting this responsibility, I approve all 
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Lorillard advertising (including sales promotional materials) 
in accordance with guidelines which were established by 


Loriliard's General Counsel. These guidelines, which have 


been cistributed widely among Lorillard employees, Lorillard's 
odvectising agencies’ employees and their respective suppliers, 


enable us to ascertain whether or not the warning statement 


is required with respect to any particular promotional piece 


we may contemplate producing, and if it is required, what 


the proper size of the statement should be. In addition to 


these guidelines, w2 have had standard acetates prepared by 


Lorillard in accordance with the terms of the consent order. 


These acetates are used to assure that the actual size of a 


particular warning in every advertisement is in compliance 


with the requirements of the consent order. When specific 


questions arise as to compliance with the consent order, the 


Office of Lorillard's General Counsel is immediately consulted 


by me, other Lorillard employees, Lorillard's advertising 


agencies and respective suppliers, to resolve such questions 


arid to assure that all persons involved understand the 


1 & 6 


requirements of the consent order. 


. On or about August 5, 1975, I reviewed a 


letter Lorillard received from the Federal Trade Commission, 


dated August 1, 1975, 


in which the Commission stated that it 
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had determined that Lorillard has violated the consent order 
in various respects. After reading the Cntnation determinations 
concerning the areas in which it deems Lorillard to be in 
non-compliance, I am unable to determine how Lorillard's 
advertising does not comply with the consent order. Except 
for a few illustrations, the determinations are so indefinite 
that it is impossible for me to delineate the advertisements 
which the Commission deems to be in non-compliance. Furthermore, 
as to all asserted violations, the Ciintenton's letter fails 
to specify the measures I should take to conform our practices 
with the Co-mission's determinations, including those relating 
to the Commission's examples. 
(a) Thus, the Commission declared in its August 

1, 1975 letter that advertisements on vending machine display 
panels that fail to include the warning statement violate the 
consent order. Apeuning arguendo that Loaiheud's practices 
constitute violations, the Commission has not provided 
guidance as to how the warning staterent should be depicted 
on the display panel, or how Lorillar- “advertising 
display area" should be measured so as to avoid a violation. 

MO | A connection with the Commission's determination. 


that the warning statement on ‘point-of-sale:material is in - 


a type size smalier than that required for the advertising 
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display area, the Commission fails to inform us how we 
should compute the advertising display area for such materials 
which are diverse in overall size and design. 

(c) Lorillard was also notified in the August l, 
1975 letter that the Commission holds it responsible for 


asserted violations which may occur in newspapers, magazines 
and other periodicals. Although Lorillard cannot be certain, 
the Commission is apparently referring to a printing phenomenon 
known as "Shrinkage." Lorillard, however, provides full and 
properly sized production materials to the various publishers 
in all print media from which actual reproductions may be 
made. It is impossible for Lorillard to contr.l the printing 
practices and techniques of thousands of newspapers and 
hundreds of magazines and other publications, or to control 
the varying amount of “shrinkage” that occurs publication by 
publication. ? ; | . 

(d) The const ue tiensin letter also advised Lorillard 
that the warning statements appearing on billboards, although 
complying with the type size requirements in the consent 
order, are nonetheless in violation of the order. Despite 
the categories and relationships of warning size to overall 


billboard size set. forth.in Section.I-D. of the consent’ *. os 


order, the Commission asserts: that compliance with such 
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specific requirements is not "clear and conspicuous." 
However, the Commission totally fails to provide guidance as 
to what its vague, new "clear and conspicuous" standard 
requires with respect to particular sizes of billboards. 

4. The result of the Commission's August 1, 1975 
letter is to place Lorillard in a very real dilemma of not 
knowing which of its advertisements allegedly violate the 


consent order, nor how its advertising may be rectified to 


satisfy the Commission's interpretation of the requirements 


of he consent order if Lorillard's advertising practices 


are indeed deficient. 


s/f Th l-v2 


J. R. Ave 


Sworn to before me this 
9th day of September, 1975 


‘cae bo.te. Sen ent, e 


NOTARY PUBLIC 


— ROSE SINENKO 
Notary Public, State cf New York 
No, 41-0408415 Queens County 
Casificats filed in New York Count 
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